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Introduction
This is the third annual report of the International Joint Commission. Although
the Commission is now in its 66th year, it began the practice only two years ago of
making annual reports to the public on the current year’s activities.
This year, the Commission, established by the Boundary Waters Treaty of 1909
and consisting of three Presidentially-appointed members from the United States
and three members from Canada appointed by the Governor General in Council,
met in formal session for 48 days. These meetings, taking place in Ottawa,
Washington and various locations along the border, were with lJC Boards, the
public, and with staff in executive session.
0 The year 1976 was highlighted by the issuance of an llC report on the
possible further regulation of levels of Great Lakes waters, the culmination of a
comprehensive study conducted over a span of IO years and involving many
government agencies in the United States and Canada.
0 At the beginning of the year, there were plans for the 11C to issue a report in
October on the transboundary implications on Canadian waters from the
construction and operation of a large multi-purpose project in North Dakota known
as the Garrison Diversion Unit. By mid 1976, it had become evident that the study
was more complicated than both governments had believed. As a result, the
publication of the Commission’s report was scheduled for the summer of 1977. The
Board’s unpublished report was delivered to the Commission in mid-December,
1976.
O The year saw a recommendation and decision (in principle) of an enlarged
public participation concept which the IJC at an appropriate time may extend to
most of its Boards.
0 1976 saw another precedent—making event. In March 1976, an action was
instituted in the federal court ofCanada against the lJC alleging damages caused by
the Commission in the course of its regulation of the St. Lawrence River resulting
in the flooding of property inhabited by the claimant located in the Canadian sec-
tion of the River. The Commission asked the Court to dismiss the action on the
ground that the Commission was immune to suit. The Court found that the Inter-
national )oint Commission was not a suable entity. Since there was no defendant
capable of being sued, the Court dismissed the claim.
 
  
0 To clarify the Commission’s status in Canada for the future, the Government
of Canada issued an Order-in-Council granting the Commission immunity from legal
process except where the Commission waives that immunity and except for actions
begun before the adoption of the Order-in-Council on June 23, 1976. It should be
noted that in the United States the Commission was granted immunity from suit in
l946 by the International Organizations immunities Act.
0 On the occasion of the Commission’s semi-annual meeting in Washington in
April, it met with President Ford in the White House. The President discussed with
the Commissioners the efforts to clean up pollution in the Great Lakes and the
problem of high water supplies, particularly in Lakes Erie and Ontario.
In the past decade the Commission has noted a gradual but distinct change in the
character of the transboundary problems of Canada and the United States. More
and more, the individual cases that come to the IJC’s attention are environmental
matters where concern is demonstrated that an activity on one side of the border
can affect the health and welfare ofcitizens on the other side of the border. This,
of course, reflects the heightened environmental consciousness of the public. In the
past year, the Commission has discerned some shifting of water pollution concern—
from point sources (industrial and municipal) to non-point or drainage sources
(agricultural and urban run-off and shore erosion.) There is even concern for the
contribution to poor quality from river and lake bottom sediments. through the
release of toxic and other harmful contaminants previously deposited. Another
source hitherto largely neglected and affecting the quality of water is the contribu-
tion from the atmosphere releasing such substances as phosphorus; lead, copper and
other pollutants. Each year brings new and exotic toxic substances that capture the
daily headlines. This year, along the border, in Lake Ontario, it was the organic
pesticide known as Mirex.
Another change noted is the increased concern both countries are showing about
the potential harmful effects from proposed activities—not merely from existing
activities. In the search for energy production and distribution, the public, more
than ever, shows awareness of the transboundary air and water quality effects from
nuclear and fossil-fueled power plants located or to be located in the vicinity of
the border. It is difficult to predict, of course, the nature of other future problems,
but the lJC could very well become concerned with weather modification, oil and
gas drilling, groundwater contamination and the transboundary implications of oil
and gas pipelines if these are seen as having a possible effect on air or water quality.
  
   
 Water Levels and Flows
A storm such as this can cause extensive
damage to shoreline property
 
Great Lakes Regulation. Through the Fall of 1976, the Great Lakes continued to
be plagued by high water levels which began in 1972. Throughout the year, in view
of continuing high supplies to Lake Ontario and in view of the need to protect
riparian property owners, the International St. Lawrence River Board of Control
authorized the maximum flows consistent with the maintenance of stable ice condi-
tions for power production; consistent with downstream flood problems in Lake St.
Louis and the Montreal area; and consistent with safe navigation levels to prevent
grounding of ships in the St. Lawrence River. Since April 1, regulation operations
have been carried out under criterion (k) of the Commission’s Order of Approval of
1952 as amended in 1956. This criterion requires thatin the event water supplies in
Lake Ontario are in excess of those of the period 1860-1954, the control works
“shall be operated to provide all possible relief to the riparian owners upstream and
downstream.”
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Water Levels Study. In 1964, the Governments of Canada and the United States
asked the IJC to resolve a number of basic questions concerning the Great Lakes
water levels. After a ten year (1964-1974) technical investigation by the Commis-
sion’s International Great Lakes Levels Board and after 22 public hearings in 1965,
1973 and 1974, the IJC presented its own report to Governments on June 30. The
study request was received at a time of very low water and the Commission’s report
was given to Governments at a time of very high water.
The Commission was asked to study first the various factors which affect the
fluctuations of the lake levels and to determine whether the fluctuations are pri-
marily a natural process or due to man’s intervention. It was determined that fluc-
tuations are primarily caused by nature, although man’s intervention has resulted in
some modiﬁcations.
The second question posed to the Commission was whether it is practicable and
in the public interest to further regulate the levels of the Great Lakes to bring about
a more beneficial range of stage for the various interests using the Lakes. The
studies showed that the Great Lakes already possess a high degree of natural regula-
tion. The Commission concluded that only a limited reduction in the range of water
level
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To assist in the expansion of knowledge needed to reduce fluctuations, the Com-
mission recommended that it be authorized to study and determine: environmental
and other effects of limited regulation of Lake Erie; the effects of existing or new
diversions into or out of the Great Lakes Basin; the effect of future consumptive
use of water on Great Lakes levels; and, the requirements for an improved meteoro-
logic, hydrologic and hydraulic network in the Basin. The Commission recom-
mended also that the Governments achieve the greatest possible degree of
 
 Flooding at some points along the
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compatibility in shoreline land-use regulations and coordinate studies to determine
the causes of erosion and the varying rates of erosion along the shorelines. It also
expressed the belief that more emphasis should be given to systematic planning and
management of residential, recreational and industrial activities along the shorelines
in complementing structural regulation of water levels.
When the report was released simultaneously in Canada and the United States,
the U.S. Section briefed the Conference of Great Lakes Congressmen. A general
press conference was convened at the same time in Canada.
As of the end of the year, the two governments were in the process of consulta-
tion regarding the report’s recommendations.
 The Governments of Canada and United
States have asked the I lC to resolve a
number of basic questions concerning
boundary water levels
The
St. Lawrence
River—International
Section.
High
water
supply conditions
in
Lake Ontario
continued
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1976. Consequently,
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International St.
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River
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of Control
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maximum
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late
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of the
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in the
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in
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Ontario outflow
to assist in reduction
of the serious flooding in the area.
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30.
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A floating laboratory, this Canadian
ship analyzes conditions in the Lakes
Board have been watching these tests carefully. in July, the Commission approved
an application for continuation of these tests to March 31, 1981, with the
understanding that approval can be withdrawn at any time if undesirable effects
occur. The approval was restricted in the interest of navigation pending completion
of an extension to a spur dike located below the Bertram H. Snell Lock. The dike
extension was for the purpose of reducing the velocities of cross currents striking
ships approaching or leaving Snell Lock. The dike extension was completed in
December 1976.
With the Commission’s approval, the St. Lawrence Seaway Authority (Canada)
contracted to construct a causeway to close partially a section of the River between
Toussaint island and the Canadian mainland near Iroquois, Ontario. The purpose is
to reduce cross currents which affect vessels entering the Iroquois Lock from
upstream and thus make navigation safer. While the Commission believes that this
dike will have little or no effect on the natural level or flow of waters on the United
States’ side of the boundary, it has asked the International St. Lawrence River
Board of Control to monitor the effects of the structure.
The year also saw the discussion of, and an interim decision on, a new public
participation concept on an experimental basis. This took the form of a proposed
Lake Ontario—St. Lawrence River Shore Property Owners Participation Panel. The
purpose of the Panel would be to provide a two-way communications link between
the llC and Lake Ontario and St. Lawrence River property interests in the United
States and Canada, to better inform these interests of actions and decisions which
affect them and to explain how and why they were formulated. It would also
 
 provide shore property interests with improved opportunities to express their views
and thus participate in the decision-making process. The Commission reported to
the Governments its intention to establish such a panel on an experimental basis.
The Governments requested the Commission to postpone this action, and at year
end the matter had not yet been settled.
Another matter occupied the Commission in 1976. The IJC, in 1952, as a part of
the St. Lawrence Seaway and power development, issued an Order of Approval
(later amended in 1956) to the Government of Canada and the Government of the
United States for a power-generating project in the international section of the
River. Ontario-Hydro and the Power Authority of the State of New York were
designated by the Governments to construct, operate and maintain the project. The
conditions upon which the Order of Approval was granted required safeguarding
the rights and lawful interests of all others using these waters. To meet this
requirement, and during each winter since 1959, the power entities have installed
ice booms upstream of the Moses-Saunders Generating Station to help form and
retain a stable ice cover in the River so as to avoid ice jams which impede the flow,
thereby reducing power generation and affecting water levels in the St. Lawrence
River and Lake Ontario. The Governments formally acknowledged the
Commission’s jurisdiction over the ice-booms in 1974.
In December of 1976 severe winter weather arrived earlier than usual, setting the
stage for a crisis. The power entities considered that the ice-booms should be
installed, but there were 77 ships in the lakes and rivers upstream of Montreal.
These vessels were faced with remaining there for the winter. However, to the credit
of the navigation and power interests, they recognized the common nature of the
problem, and by coordinating the movement of the ships and the installation of the
booms, all ships were passed through the St. Lawrence system to Montreal.
Niagara River. In 1964, the IJC approved the construction of an ice boom in
Lake Erie at the entrance to the Niagara River. The boom reduces the movement of
ice from Lake Erie down the Niagara River and thereby lessens the possibilities of
ice blocking water intakes of the United States and Canadian hydroelectric
generating stations downstream. It also reduces ﬂood damages to neighboring shore
property along the Niagara River. However, there have been concerns expressed
that the ice boom can have adverse effects on the atmosphere and on navigational,
recreational, and environmental interests generally. As a result, the IJC and its
International Niagara Board of Control annually review the winter operations of the
boom. The Commission has so far concluded that the improvements effected by the
ice booms are substantial and outweigh any damage originally feared.
The Commission has held public meetings in the area each year in order to
receive views of agencies and the public with respect to any effects the operation of
the ice boom might have had. As the practice of public participation is now well
established, the Commission, in October, authorized the Board itself to convene
and conduct the public meetings.
Ice boom removal started April 19 and was completed on the 21st. The shipping
season opened on April 7 at Port Colborne, Ontario, and on April 10 at Buffalo,
New York. This was later than usual.
The 1950 Treaty on Niagara Falls requires a flow of at least 100,000 cfs during
daylight hours in the summer and at least 50,000 cfs at all other times. Flows over
the Falls met requirements except for August 24. The Commission
was informed
that on this day the flow was altered to facilitate the rescue of a “daredevil” in his
unsuccessful attempt to go over the Falls. Lake Erie, which feeds the Niagara,
continued to be high during the year. This was caused by heavy precipitation and
high temperatures causing early snow melt runoff.
10
 A night view of the American Falls
looking toward Canada
 
Poplar River. In 1975, the Saskatchewan Power Corporation received provisional
authority from Canada and Saskatchewan to construct a dam on the East Poplar
River just north of the international boundary and impound 32,000 acre-feet of
water for use with a planned 300 megawatt coal—fired thermal power plant. Because
of the major effect from such a large project on available water supplies in the
Basin, the lJC instructed its lnternational Souris-Red Rivers Engineering Board to
study and make recommendations to the Commission on an equitable allocation
between the two countries of the flows in the Poplar River system. A proper
allocation would safeguard the uses of the water in both countries and enable each
country to develop sound water deVelopment plans for the future.
The Board appointed a Task Force to make the study and in April of 1976, the
Board issued its report based on the Task Force study which essentially recom-
mended a “fifty-fifty” division at the international boundary of the Poplar River
Basin waters originating in Saskatchewan and crossing into Montanaiwith some
flexibility between the three forks of the Poplar River.
ll
   
The Commission held public hearings during the latter part of May in the Poplar
River area in order to provide an opportunity for the concerned public to express
its views and comments on the Board’s report. Prior to the hearings, the two senior
engineers on the staff of the IJC conducted a public meeting in Scobey, Montana
and Coronach, Saskatchewan to help the interested public familiarize itself with the
contents of the Board '5 apportionment report.
The Commission has been considering the Board’s study and recommendations,
along with the evidence received at the public hearings, and expects to issue its own
recommendations on apportionment to the Governments of Canada and the United
States by mid 1977.
Consideration of the effects of the power plant on water quality and air quality,
while of extreme importance, were not authorized in the request by the two
Governments for apportionment recommendations. The matter of transboundary
air and water pollution which might emanate from the power plant, however, is
presently under consideration by both Governments.
Souris-Red Rivers Basin. The importance of the Souris and Red Rivers to the
Saskatchewan-Monitoba-North Dakota-Minnesota area was reflected in the many
activities in progress or planning—all intended to assist man in utilizing better the
waters bestowed unevenly by nature. Flooding in parts of the basin was extensive
this year.
The Corps of Engineers continued assessment of the Burlington Darn operating
plans. This dam on the Souris in the United States would provide flood control for
the city of Minot in North Dakota. The Corps’ channel improvement project
through Minot is more than half completed.
The U.S. Bureau of Reclamation continued construction of the Garrison
Diversion Unit intended to divert waters from the Missouri Basin to northern and
eastern parts of North Dakota. (See chapter on Garrison)
In Saskatchewan, a power company is building a generating station on the Poplar
River located in this area as described above. The dam required by the power
project was completed in July and by the end of the year, the spillway structure
was completed and the storage capacity more than half filled.
In order to effect increased flood control and more desirable water supply, the
Corps of Engineers continued planning activities for the Pembilier Dam (Pembina
River) and the Kindred Dam (Sheyenne River) in the area.
The Commission's lnternational Souris-Red River Engineering Board is keeping
close surveillance over all those activities which can affect water conditions across
the boundary and is keeping the IJC informed.
Rainy Lake. In 1938, Canada and the United States signed a Convention
authorizing the IJC to determine when emergency conditions exist in the Rainy
Lake watershed and control the amount of waters flowing from the Rainy and
Namakan Lakes into the Rainy River located in Ontario and Minnesota. The IJC
has issued a series of Supplementary Orders to the Boise-Cascade Corporation
which operates the works through which the lake levels and the river flows can be
controlled.
When water supplies in the basin are low, as they were in the summer and fall of
1976, a double-edged problem arises in attempting to keep the levels of Rainy Lake
and the Namakan Lakes at a level consistent with widespread recreational uses and
ﬁsh and wildlife habitat on the one hand while allowing sufficient flow into Rainy
River to provide adequate dilution of pollutants from municipal and industrial
effluents to the river. This problem was complicated by the failure of a transformer
12
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 Water Quality
 
by water levels along the border to those of potential or actual transboundary
pollution. The largest area of concern, of course, is the Great Lakes. In 1972,
Canada and the United States entered into an agreement to clean up the lakes and
meet various water quality objectives. Now in 1976 the IJC’s program of monitor-
ing and surveillance provides the Governments and public with an estimate of
progress.
In July, the Commission’s principal advisors—the Great Lakes Water Quality
Board and the Great Lakes Research Advisory Board presented their findings for
the year I975 and the International Reference Group on Upper Lakes Pollution
presented its final report to the Commission in Windsor, Ontario. A progress report
was also received from the Pollution from Land Use Activities Reference Group
whose final report is expected in I978. These presentations were made for the first
time in an open forum which the public was invited to attend. The Honorable
Russell E. Train, then head of the US Environmental Protection Agency and the
Honorable Mitchell Sharp, then President of the Privy Council, were present for
part of the reports.
The Upper Lakes Reference Group reported to the Commission on the extent
and causes of pollution in Lakes Superior and Huron, andthe necessary remedial
measures and costs; and the Research Advisory Board discussed its progress in
identifying the research needs necessary to understand better the causes, transport,
effects and control of Great Lakes pollution and the actions required by the two
Governments in connection therewith.
The report presented by the Great Lakes Water Quality Board was the basis for
the Commission’s judgment of the progress being made by the two countries. This
progress according to the Board, was “generally slow,uneven, and in certain cases
disappointing.”
In making its report on the Great Lakes Water Quality Agreement in October of
this year, the Commission warned the Governments that Canada and the United
States must accelerate their efforts to control municipal pollution or the Great
Lakes would not meet water quality objectives even by the end of this Century.
The Commission labeled Detroit and Cleveland the two largest sources of
municipal pollution in the Basin, emphasizing strongly the need to complete these
two municipal projects on the highest priority basis. In addition, it recommended
that Governments vigorously enforce industrial pollution control laws in both
countries. The Commission also asked the Governments to establish control and
monitoring programs on toxic substances and to increase the research required to
evaluate potential hazards. At the same time it urged the most rapid development
of regulations for the production and use of such potentially harmful materials.
Great Lakes and Connecting Channels. We turn now from the problems caused
l
l
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 Uprooted tree—a victim of unruly
waters
Under the Great Lakes
Water Quality Agreement,
Canada and the
United States
adopted
specific water quality
objectives for the Lakes.
In July
1975
and July
1976, the Water Quality
Board recommended
to the Commission
new
and revised
specific water quality objectives based on
the protection of the most sensitive
beneficial use of
the
boundary
waters
in all places.
It is recognized
that there will
be
problems of
measurement and
that the
achievement
of the standards
may
not
be
feasible economically or technically. The Commission
decided to submit
these new
objectives to public review before
recommending them
to the Governments
as
amendments to the Agreement.
Consequently, on
December
7th
and
8th,
the Commission
conducted
public
hearings
in Windsor,
Ontario. The
testimony
received at these
hearings is currently
being evaluated. The
Commission
plans
to transmit proposed
water
quality
objectives in 1977
to the Governments
for their consideration and
adoption.
Both
in
the Commission’s
Annual
Report on
Great
Lakes Water
Quality
to
Governments
and
in an
earlier letter, the
UC
called upon
Canada
and
the
United
States to
spend
additional
funds
on
a surveillance
program
for
the Great
Lakes.
Ever since
the inception
of the
Agreement in
1972,
the
IJC
had
indicated
that
existing measuring
programs
to evaluate
water
quality have
been
inadequate. The
funding
requirements for a comprehensive
international Great
Lakes
surveillance
program
as presented
by
the
Commission
is estimated
to be
$16
million annually
for the next
10
years, an
increase not
quite doubling present spending.
The
United
States would
provide 60%
and Canada 40%.
Finally,
the
Commission
noted
that
the Agreement
calls for
the
Parties to
“conduct
a comprehensive
review
of the
operation and
the effectiveness of this
Agreement
during the
fifth year of
its coming
into force.”
It is the
Commission ’5
intention
to prepare
a special report
and
provide
it to the
Governments
early
in
1977.
It will
set forth
the
Commission’s
views
on
various
provisions
of
the
Agreement for consideration by
the
Governments
during
their review
process.
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 Rainy River. The Commission has been involved one way or another in matters
pertaining to the Rainy River, its levels, flows and pollution since 1912. It was not
until 1959, however, that the pollution of the River became a matter of special
concern to the two Governments and to Ontario and Minnesota. The principal
dischargers to the Rainy are industrial although there are some small municipalities
involved.
The International Rainy River Water Pollution Board has reported that overall
water quality is not improving. In fact, nitrogen and phosphorous levels were
apparently somewhat higher, and several stations reported total coliform counts
higher than the Board ’5 proposed objectives of 1974.
The Ontario-Minnesota Pulp and Paper Company in Fort Frances, Ontario,
experienced some difficulties with their treatment facilities upon resumption of
operations after a strike this year. The level of treatment, however, was not
adequate. Ontario’s Ministry of the Environment has approved the company’s
future plans for improved treatment. These works are scheduled for completion by
December 31, 1978.
On the other side of the River, the Boise-Cascade Corporation plant at Inter-
national Falls, Minnesota, is under interim effluent limitations imposed by the
Federal and State Governments. In October, the plant was fined $10,000 by the
State for non-compliance with the interim limitations. The plant’s extensive
abatement program will not meet the final compliance date of June 1977 and the
authorities are working on a new enforcement schedule.
With regard to municipal loadings, the measures which the town of Fort Frances
has taken to eliminate infiltration into the sanitary sewer system have significantly
reduced sewage flows, and the waste treatment plant is operating satisfactorily.
However, planned improvements in the town of Rainy River’s sewage system have
been deferred because of spending restraints. The town of Baudette was not
meeting its permit requirements because of excessive suspended solids, fecal
coliforms and pH.
In the area of research and monitoring, further investigations of fish tainting
during 1976 have experienced a delay because of the excessive industrial wastes
which occurred. The Ontario Ministry of the Environment completed a study that
showed that the major sources of bacteriological contamination were industrial.
Ontario’s budgetary constraints and operational difficulties have resulted in a
cut-back in the surveillance program, while Minnesota’s continues at the established
level.
 
St. Croix River. The St. Croix River forms a portion of the boundary between
the Province of New Brunswick and the State of Maine. In 1966, the Commission
established a St. Croix River Advisory Board of Water Pollution Control which has
carried out a surveillance and monitoring function for the Commission, reporting
on water quality conditions and pollution control activities.
The municipalities of St. Stephen in Canada and Calais and Woodland in the
United States are experiencing collection and sewage problems contributing to the
deteriorated quality of the River. Separation of storm and sanitary sewers is felt to
be the best solution.
Difficulties with completion of treatment facilities at the Georgia-Paciﬁc plant in
Woodland continue. Lift pumps have finally been installed, but the previously
reported pipeline difficulties are so severe that the new fiberglass pipeline is being
replaced with a steel one. It is necessary that appropriate control agencies establish
an enforceable construction and operation schedule. Suspended solids and pH are
currently significant discharge problems.
Existing water quality objectives and standards in the St. Croix River are not
being met.
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Saint John River. After a number of years of study, the Canada-United States
Committee on Water Quality in the Saint John River prepared a report recommend-
ing that Canada and the United States enter into an agreement to protect the
quality of the international section of the River flowing between Maine on one side
and Quebec and New Brunswick on the other. In May, the Commission released the
report and held public hearings in June in Presque Isle and Edmundston, providing
an opportunity for affected interests to express their views and comments.
When the Committee was established in 1972, the two Governments asked the
Commission to consider the Committee’s report when it was completed, and to
advise the Governments on what actions should be taken and what joint institu-
tional arrangements would be appropriate to protect and enhance the water quality
in the River to avoid transboundary pollution.
The Committee proposed a list of water quality objectives aimed at protecting
the requirements of the Saint John River Basin for beneficial use of water for
aquatic life and wildlife, agriculture, industry, aesthetics and recreation, and public
water supply. The Committee proposed that when water quality becomes better
than specified objectives, it should be maintained at the higher level. Timetables for
achievement of objectives were emphasized.
In addition to the Committee’s recommendation for the two countries to
develop an international agreement, it suggested a permanent international water
quality board be set up to assist the IJC in monitoring progress under the agree-
ment.
The IJC considered the Committee’s report along with the evidence received at
the June public hearings, with the intention of transmitting its report to the
Governments early in 1977. The Committee, meanwhile, will continue to operate
particularly by collecting data, until action is taken by the two Governments.
Red River. Since 1964, the International Red River Pollution Board has been
monitoring the Red River for water quality as it crosses from North Dakota—
Minnesota into Manitoba.
In April, a PCB spill occurred as the result of flooding in the basement of a
Moorhead, Minnesota, powerhouse substation on the River. An unknown amount
of PCB-contaminated water was pumped into the River before the water was
known to be tainted. The remaining contaminated water was disposed of in a
hazardous wastes landfill. However, the Board reports no PCBs were detected in
sediments or water at the international boundary.
Several other spills were reported by Minnesota during the year involving fuel
oil, milk cooling water and an agricultural chemical. According to reports, these
were appropriater cleaned up.
The effluent limitations specified in existing permits of dischargers have been
met during the year in all but a few minor instances. The water quality objectives
recommended by the IJC for the River at the boundary were met without
exception during the reporting period. Fecal coliforms, for unknown reasons,
exceeded 200 organisms per 100 ml on two occasions, which would constitute a
violation of the recommended
objective proposed in October, I975.
The Board is concerned with any potential effects on
water quality that the
Garrison Diversion Unit in North Dakota may
have on the Red
River, and has asked
the International Garrison Diversion Study Board to make available its recom-
mendations for review and comment.
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 Marinas can be a source ofpollution in
the form of oils and other wastes
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 Air Quality
Although transboundary air pollution is not referred to in the Boundary Waters
Treaty of 1909,
which established the lJC, the Commission
has been
requested by
the governments of Canada and the United States to concern itself with the
problem. Since 1968, the lJC has had an
International Air Pollution Advisory
Board
which advises the Commission
on
matters of air quality along the border.
In
1976, the Board advised the Commission on the following matters.
Saskatchewan-Montana. The Saskatchewan Power Corporation is building a large
generating station on the Poplar River. The citizens of Montana are concerned that
the emissions from this plant would have an effect on their “significant deteriora-
tion” regulations. A test burn report completed in May on the amount of sulfur
emitted appeared inconclusive. The United States plans a study of the effects of
this plant upon Montana.
Ontario-Minnesota.
In International Falls, Minnesota, a new recovery boiler at
the Boise~Cascade plant became operational and a noticeable improvement in the
ambient levels of particulate matter has taken place. Work continues on the visible
emission problems from other boilers and from fugitive dust. A
plan for production
curtailment in the event of emergencies is under study but has not yet been worked
out.
Ontario-New York. In Massena, New York, the Reynolds Metals Company
operates a primary aluminum smelter. Fluorides have been emitted from the plant
and it is alleged that cattle foraging on Cornwall Island in Ontario show signs of
fluorosis, a disease that attacks the skeleton, and which could arise from grazing on
vegetation upon which fluorides have fallen. Reynolds has completed its air
pollution control program in accordance with a New York State order, by
correcting mechanical difficulties with new equipment. Results of various tests
which will determine the company’s degree of compliance with New York’s order
are expected shortly.
Ontario-New York. Ontario-Hydro is building an addition to its generating
station at Nanticoke, Ontario. Calculations by the United States EPA and
Environment Canada scientists of the impact on the Buffalo, New York, region of
sulfur oxide emissions from the Nanticoke plant are in general agreement that there
will be, at times, some degree of deterioration in the air quality at Buffalo.
The Niagara—Buffalo region is presently beginning to achieve the United States
primary health-related standards for sulfur oxides. Concern has been expressed
about the impact of Nanticoke with respect to the maintenance of this standard.
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A chemical plant can be a source
of air or water pollution
Steel mills require extensive controls to
reduce air and water pollution
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 Other voices expressed opinions that there would be a delay in achieving the
secondary standards related to the general welfare as required by United States law.
Still others were concerned about the contribution to the total sulfate pollution
problem in the northeastern part of the United States.
The Board has pointed out to the IJC that if a new plant equivalent to the
Nanticoke operation were to be built on the United States’ side, the pollution
control requirements would be more stringent.
Great Lakes Area. As noted earlier, a report of the International Reference
Group on the Upper Lakes indicated that the atmosphere is a signiﬁcant source of
pollutants to Lakes Superior and Huron. It was estimated that the atmosphere
contributed 15% of the phosphates and 30—40% of the lead and copper. Further
studies are expected to clarify the role of the atmosphere in transmitting pollution
from ground sources to water bodies.
International Michigan-Ontario Air Pollution Board: In the summer of 1975, the
IJC received a request from the two Governments to report on the state of air
quality in the Detroit-Windsor and Port Huron~Sarnia areas and on measures being
undertaken for its improvement. The IJC was authorized to submit reports on its
investigation at any time deemed necessary but at least annually. In February of
1976, the Commission issued adirective to the newly formed International
Michigan-Ontario Air Pollution Board comprised of experts from both countries.
The Board’s mandate is to monitor the air quality in Detroit-Windsor and Port
Huron-Sarnia areas, and to monitor measures to improve air quality undertaken
pursuant to a 1974 Michigan-Ontario Memorandum of Understanding. The Board
submitted a study plan in April in response to the directive. This the Commission
has approved.
In October, the Board, after analyzing annual air quality data, reported to the
Commission. In December, based on the Board’s report, the Commission reported
that for sulfur oxides and particulates, the IJC objectives will not be met in
portions of the Detroit-Windsor and Port Huron-Sarnia areas by the end of 1978.
Principal dischargers in the area are thermal power generating plants and chemical
manufacturing industries. However, based on a comparison of 1972 and 1975 data,
the trend of air quality in the area is improving.
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Garrison Diversion Unit
Reference
In October I975, the IJC received a Reference from the Governments of the
United States and Canada requesting an investigation and report on the potential
transboundary effects of the completion and operation of the Garrison Diversion
Unit in North Dakota. Ir: the event adverse transboundary effects were found, the
Commission was asked to recommend measures which might be taken to ensure
that the project erI not cause injury to health or property in Canada, in accordance
with the provisions of Article IV of the Boundary Waters Treaty.
The Garrison Unit is an extensive project designed to divert waters from the
Missouri River basin in the west~central portion of North Dakota for irrigation and
other purposes in the north-central and other parts of the state. North-central
North Dakota is primarily drained by the Souris and Red Rivers which flow into
Manitoba.
The Commission was asked to report to the Governments by October 31 , 1976,
an extremely tight timetable in view of the work involved and the importance of
such a report. An
International Garrison Diversion Study Board was established
immediately to undertake necessary technical studies and to advise the Commis-
sion. The Board, consisting of six Canadian and six United States experts, was
instructed to report its findings by August 15, 1976.
In January 1976, the Commission approved and made public the plan of study
formulated by the Board which had by then appointed 53 experts to carry out the
work. The great quantity of data to be analyzed required more time then originally
allotted and the Governments and the public were informed that the Commission
could not make public distribution of the Board’s report before Decemberea report
expected to be nearly 2,000 pages in length. Because of the project’s possible
impact and the interest demonstrated both in Canada and the United States, the
Commission wished to make sure that the public was given ample opportunity to
study the information in the Board’s report before public hearings were held. The
hearings, therefore, were tentatively scheduled for mid-March, I977, two
months
after distribution of the Board ’5 report.
The International Joint Commission will then formulate its conclusions and
recommendations in a report to the Governments, taking into account testimony at
the public hearings as well as the technical information and advice provided in the
Board ’5 report. The Commission intends to submit its own report to Governments
in the summer of I977.
In addition to providing weekly reports and periodic briefings throughout the
year, the International Garrison Diversion Study Board mounted a comprehensive
progress~evaluation presentation to the full Commission in October. The Commis-
sion noted with approval that because of intense public interest, the Board had
opened some of its own meetings to the public.
During the course of the year, demands from some Canadian and American
interests were heard for a moratorium on the project’s construction pending the
Commission’s report. The United States Government had assured the Government
25
  
   
Richelieu River—
Lake Champlain Reference
of Canada as early as February 1974 that it would comply with its obligations to
Canada under the Boundary Waters Treaty not to pollute water crossing the
boundary to the injury of health or property in Canada, and that no construction
on the Garrison Diversion Unit potentially affecting water flowing into Canada
would be undertaken until it is clear that this obligation would be met. The delay in
the submission of the Commission’s report to Governments on the Garrison project
did not affect the status of that assurance. In addition, the Commission concluded
that current construction did not interfere with or prejudge the Board’s assignment
or the Commission’s own report.
Illustrative of the growing concern for transboundary implications, the
Government of Canada late in 1976 formally requested the United States to declare
a moratorium on the construction of the Lonetree Reservoir portion until the IJC
made its report to the Governments and bilateral consultations were held. At the
end of the year there had not yet been a response to this request.
Lake Champlain is located mostly in the states of New York and Vermont. The
outlet of Lake Champlain is the Richelieu River in Quebec, flowing north for 80
miles to the St. Lawrence River at Sorel. Flooding over the years has caused
considerable damage and hardship in Quebec. Farmers and marina operators along
the shores of the Lake in the United States have also suffered injury. April 1976
saw record floods in the area.
Lake Champlain and the Richelieu River support a great diversity of insect and
plant life, fish, fur-bearing animals and water fowl. There is no doubt that to an
undetermined degree, the shallows of the Lake and the adjoining wetlands are an
important factor in the Lake’s biotic diversity. They provide necessary breeding and
nursery areas for the successful propagation of fish and wildlife. Marsh areas also
play a role in filtering out and utilizing a significant portion of nutrients in
tributary waters entering the area. The significance of wetlands to water quality is
becoming more widely recognized. However, over a long period of time, the
frequent flooding of the Richelieu valley causes intermittent and costly damage to
agriculture.
While several proposals have been made, the best method to regulate water levels
to diminish flooding has not been agreed upon, nor have the environmental effects
on Canada and the United States from regulation yet been estimated. The
Governments of Canada and the United States asked the IJC to investigate and
report on the feasibility and the desirability of regulating the River in order to
alleviate extreme water levels in the River and the Lake. Because of the urgency
involved, the Commission issued an Interim Report in 1975 pointing out that
completion of the inquiry was impossible without additional information concern-
ing the environmental and economic impact of regulation. Following completion of
this first phase of the Commission’s study, the International Champlain-Richelieu
Engineering Board, which had been formed to assist with the study, was disbanded.
In June I975, the IJC established a new International Champlain-Richelieu Board,
directing it to determine particularly the environmental effects of the project. The
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 study was also to include an investigation of net economic benefits of possible
regulation to each country and the kind of works necessary to provide such
regulation.
The Board, in 1975, had established three committees (Environmental impact,
Net Benefits and Physical Aspects) consisting of Canadian and American experts,
and submitted a plan of study which wasapproved by the Commission in February
of 1976. The Board was directed to complete its study and report to the IJC by
December, 1977.
The environmental studies will describe the major components of the Lake’s
wetland ecosystems and determine the effects various water levels would have on
those components. The studies will concentrate on lake stages during the period
from ice-out through June since it is thought that water elevations in this period
have the most significant impact on the lake’s ecosystems.
The net beneﬁt study will assess the effects of various water surface elevations of
Lake Champlain on the varied economic and other activities of the area surrounding
the Lake and the River. The main thrust of the study is consideration of flood
damages and flood control benefits but consideration will also be given to water
supplies and sanitation, recreation, navigation, environment and other beneficial
purposes.
The study on physical aspects includes design of various works to accomplish
possible regulation of Richelieu River flows, the development of regulation plans
and the preparation of appropriate hydrographs and tabulation of lake levels and
river flow frequencies.
In late October, the International Champlain-Richelieu Board briefed the
Commission on the progress of the studies, and it was concluded that the timetable
for a December 1977 report was on schedule.
Earl
y in
the
year
, th
e Co
mmi
ssi
on r
ecei
ved
an a
ppli
cati
on f
rom
the
Gov
ern
men
t
of C
ana
da f
or a
ppro
val
of d
redg
ing
of t
he S
t. J
ean
shoa
l in
the
Rich
elie
u Ri
ver
and
the construction of a fixed crest weir for the purpose of flood control. In Febru-
ary, the Commission notified the Canadian government that it would defer action
on the application until the Board studies are completed and pending completion
of the Commission’s investigation of the environmental impact of regulation. s
 
Other Matters
There were two international issues along the western portion of the boundary
that saw little activity during the year. Regarding the difficulties arising from '1
immigration and customs, water supply and future development and sundry other i;
matters affecting the citizens of Point Roberts, Washington, and their Canadian
neighbors, little action has been taken by the Governments since the submittal of g
the Commission’s interim report in 1974. In regard to raising the height of Ross :2
Dam on the Skagit River to increase power production by the city of Seattle, the
year saw continued discussions between Seattle and British Columbia. Late in the
year, however, the US. Federal Power Commission, which has also been consider-
ing the matter, issued an order requesting briefs and inviting statements concerning
its jurisdiction to act on the City of Seattle’s application in light of the inter-
natio
nal i
mplic
ation
s of
the p
rojec
t. Th
e FP
C req
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ts be
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Work Patterns
and Future Problems
The workload of the Commission and Staff continues to increase. There are
more References coming now before the Commission, several with a very large
work content. Among them are to be found the ever mounting problems of
environmental impact and transboundary pollution which the Governments have
asked the Commission to study.
This increased workload is being met in the new standard pattern of the
Commission ’5 organization of its activities through the use of Control, Investigating
and Monitoring Boards whose membership are appointed largely from the Public
Services of Canada and the United States, federal, state and provincial. But it has
been necessary for the Head Office staff in Washington and Ottawa to be increased
during the past four or five years although both staffs remain small by any general
administrative standards. In this connection the Commission’s Great Lakes Water
Quality Agreement Regional Office at Windsor, Ontario, is the most apparent
reflection of the increased activities. This Regional Office has been deemed to be a
useful instrument shaped to meet the present administrative and scientific
secretariat needs of the International Joint Commission Boards under the Great
Lakes Water Quality Agreement and the Reference Groups thereunder, as well as to
service the Commission’s own requirements.
This expanded activity on
the part of the Commission, its staff and its Boards
has not yet led to any major changes in work patterns. The present procedures seem
to operate well although there clearly is a need for an increased staff at the
Washington Office to meet growing burdens. Further experience with the Windsor
Regional Office also may
indicate over the next two or three years what modifica-
tions to the Commission’s organization and skills are necessary there; but with the
Five-Year Review of the Great Lakes Water Quality Agreement coming up in 1977,
it is too early
toforecast clearly the longterm form of the Regional Office’s
membership and activities.
During 1976 the Commission exchanged correspondence with the two Govern-
ments on its role in the Governments’ now
established practice of advising each
other of activities having transboundary implications and consulting before any
impacts occur. The
IJC’s traditional role has been to alert the Governments as to
potential transboundary effects when in the normal course of its work
such matters
are encountered. The Governments in similar letters dated 12 July 1976 and I4
July 1976
(see Appendix 4) stated as follows:
“In this regard, the - - - Government
- - - wishes to note the useful role the
International Joint Commission
has played
in calling to the attention of
Governments
potential problems
along
the common
boundary
which
could
call into question
the
mutual
commitments
of Governments under
the
Boundary
Waters Treaty.
Indeed,
the Commission
would
be remiss
in
its
duties if it were
not to draw
to the
attention
of Governments
matters of
potential
interest to Governments
which
come
to
the attention
of the
Commission
in the course of its normal
activities. It is clearly in the long-term
interest of both
Governments
to address potential
problems
at an early
date,
and
to call upon
the
Commission for assistance on
appropriate occasions.”
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 The Commission will continue to carry out its responsibilities as indicated in the
above quotation. The Commission is satisfied that its alerting function has a role in
the policy of “notice and consultation” between the Governments to prevent and
control potentially undesirable transboundary impacts on either side of the
frontier.
There is an interesting elaboration on the alerting function described above, and
that is the work of the Commission’s International Air Pollution Advisory Board
which, under a specific Reference mandate, reports on transboundary air pollution
incidents or situations and advises the Commission, which in turn then reports these
incidents or situations to the Governments. The experience of the Commission so
far with this reporting Board has been a constructive one.
The Commission remains aware that much of its usefulness in the past has been
based primarily on the fact that problems have come before it with the blessing of
both Governments by way of a Reference under Article IX reflecting the desire of
the Governments for help in reaching a solution. Equally signiﬁcant, of course, are
the deliberations and “decisions” of the Commission, with its Orders of Approval,
for these have been of central importance to the Boundary Waters Treaty regime
which provides for applications coming from both the public and private sectors
under Articles III, N and VIII of the Treaty. These applications deal with uses,
obstructions or diversions of boundary waters affecting the natural level or flow on
the other side of the boundary line; or, in the case of transboundary rivers, raise the
level at the boundary. The Commission’s usefulness can be measured also by the
fact that it monitors the conditions imposed by its Orders of Approval, and
similarly it has often been asked to monitor as well any ongoing machinery
established by the Governments in implementing some or all of the Commission’s
recommendations in response to References.
Experience indicates that the Commission’s procedures, as developed over the
years, rest on the solid foundation of assistance to, and cooperation with the two
Governments. New procedures and adaptations of present work patterns, however,
may be required of the Commission as it meets new or changing transboundary
problems when reflected either in new intergovernmental agreements or at the
specific request of the Governments. Whatever the necessary adaptations may be in
the future, the Commission remains ready to be helpful to the two Governments in
providing an impartial mechanism, for dealing with transboundary problems that
are bound to arise between Canada and the United States. For these are two
countries sharing a unique mid-continent neighborhood with common trans-
boundary water-air resources that should be viewed equitably and constructively in
the interests of both countries.
29
 
  
Appendix I
IJC Organizational Arrangement
and Boards (I976)
   
CONTROL BOARDS
St. Croix River
Lake Champlain
St. Lawrence River
Niagara River
Lake Superior
Prairie Portage
Rainy & Namakan Lakes
Souris River
St. Mary & Milk Rivers
Kootenay Lake
Columbia River
Osoyoos Lake
Skagit River
Lake of the Woods
INVESTIGATIVE BOARDS
Great Lakes Levels
Roseau River Drainage
Souris-Red Rivers
Point Roberts
Richelieu River and
Lake Champlain
Air Quality
Michigan/Ontario
Garrison Diversion
POLLUTION
SURVEILLANCE BOARDS
St. Croix River
Red River
Rainy River
Air Pollution along
the Boundary
REFERENCE GROUP
UPPER LAKES
POLLUTION FROM LAND
USE ACTIVITIES
REFERENCE GROUP
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GREAT LAKES
WATER QUALITY
AGREEMENT
RESEARCH
ADVISORY BOARD
 
WATER QUALITY
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lJC REGIONAL
OFFICE
 
  
Appendix 2
11C List of International
Projects 1912-1976
Under the Boundary Waters Treaty and other international arrangements, the
lJC generally receives its projects
(1) by
appli
catio
ns to
it for
appro
val o
f cert
ain ac
tiviti
es on
bound
ary o
r
Y
transboundary waters, or (2) by referral to it by the U.S. and/or Canadian
Government to make investigations (references).
— A or R on the chart indicates application or reference.
— T
he y
ear
refe
rs to
the
date
the
appl
icat
ion
or r
efer
ence
was
subm
itte
d
to the IJC.
——
The
IJC
Doc
ume
nt
num
ber
is t
he o
ffic
ial
iden
tifi
cati
on n
umb
er
for
the
purpose of keeping track of the projects.
NUMERICAL INDEX AND CAPSULE OF IJC DOCKETS
  
Docket
Year No. Title Action
1912 1 A Rainy River improvement Co. Dismissed as covered by a
Kettle Falls Dam “special agreement.”
2 A Watrous Island Boom Co. Approved. No Board.
Boom in Rainy River
3 R Lake of the Woods Levels Completed. Resulted in the 1925
Convention. Active board.
4 R Pollution ot Boundary Waters Completed. Recommendations not
implemented.
5 R Livingstone Channel Completed. Recommendations
Detroit River implemented.
1913 6 A Michigan Northern Power Co. Approved. First Board of
St. Mary’s River Dam Control. Active board.
(with No. 8)
7 A Greater Winnipeg Water District Approved. No board.
100 mgd from Shoal Lake for
Winnipeg water supply
8 A Algoma Steel Corporation Approved. Active board.
St. Mary’s River Dam
(with No.6) ‘3
1914 9 R St. Mary and Milk Rivers Issued Order in 1921 on method
Article VI of B.W. Treaty of water measurement and ;
apportionment. ‘
10 A The St. Croix Water 81 Power Co.
Grand Falls Dam
(with No_ 11) Same structure. Approved in 1915.
Amended in 1931 — Docket 28.
1915 11 A Sprague’s Falls Mfg. Co. Active board.
Grand Falls Dam
(with No. 10)
1916 12 A International Lumber Co. Approved. No board.
Boom in Rainy River
13 A St. Clair River Channel Approved dredging. No board.
32
Compensating works not
constructed.
 Year
1918
1920
1923
1925
1926
1927
1928
1929
1931
1932
1932
1934
1935
1936
16A
17R
18A
19A
20R
21A
22A
23A
24A
25R
26R
27A
28A
29A
30.
31A
32A
33A
34A
35A
Title
New York and Ontario Power Co.
Waddington Weir
St. Lawrence River & Power Co.
Massena Weir
Canadian Cottons Ltd.
Militown Dam on St. Croix River
St. Lawrence River Navigation
and Power
State of Maine Fishways
Fishway in St. Croix River
New Brunswick Electric Power
Commission
Grand Falls Dam on St. John River
Rainy Lake Levels
Buttalo and Fort Erie Public
Bridge Co.
Bridge over Niagara River
St. John River & Power Co.
Grand Falls Dam on St. John River
Creston Reclamation Co. Ltd.
Dyking on Kootenay River in
Canada and above the Lake
St. Lawrence River & Power Co.
Raise Massena Weir
Trail Smelter Fumes
Roseau River Drainage
West Kootenay Power & Light
Co., Ltd.
Kootenay Lake Storage
St. Croix Water Power Co.,
and Sprague Falls Mtg. Co.
Grand Falls Dam on St. Croix River
Kootenay Valley Power and
Development Co.
Dyking on Kootenay River in
Canada near Creston
Docket number assigned in error
— same as above
Madawaska Company
Grand Falls Dam on St. John River
Canadian Cottons Ltd.
Milltown Dam on St. Croix River
Jean Lariviere
Private small dam on Little St.
John Lake
Bruner, P.C.
Dyking on Kootenay River in
Canada
Montana Conservation Board
Dam on East Fork of Poplar River
33
Action
Decision postponed. Now inun-
dated by St. Lawrence Power.
Approved. Board was established.
Works removed prior to St.
Lawrence Power Project.
Withdrawn in 1919.
Completed. Treaty drafted in 1932.
U.S. Senate did not ratify it.
Revived in Docket 68.
Approved. No board.
Approved without passing on the
issue of downstream benefits.
No board.
Completed. Led to Convention of
1928. Active Board. See Docket 50.
Approved. No board.
Approved transfer of approval
granted under Docket 19.
Approved. No board.
No action. Hearing adjourned
“sine die". Now inundated by
St. Lawrence Power Project.
Completed. Report not accepted
by U.S. The tribunal award similar
to IJC.
Completed. Governments to
respond.
Withdrawn in 1934.
Approved raising forebay 1.5 feet.
Active board. Initial approval in
Dockets 10 & 11.
Approved. No board.
Denied. Related to claims pursuant
to operation under Dockets 1O
& 22.
Approved. Active Board.
Approved. No board.
Approved. No board.
Approved. Darn not built. No
board.
  
   
Year
1937
1938
1939
1940
1941
1940
1941
1942
1944
1946
Docket
No.
36A
37R
38A
39A
40A
41R
42A
43A
44A
45A
46A
47A
48A
49A
50R
51R
52A
53R
 
Title
Myrum Geo. B.
Repair of Prairie Portage Dam
Champlain Waterway
Deep waterway from St. Lawrence
to Hudson River
Richelieu River Remedial Works
West Kootenay Power & Light
Co., Ltd.
Corra Linn Dam for Kootenay
Lake Storage
United States Forest Service
Prairie Portage Dam
Souris River
Water apportionment
Creston Reclamation Co., Ltd.
Dykes along Kootenay River in
Canada
West Kootenay Power & Light
Co., Ltd.
Additional two feet of storage
on Kootenay Lake
Grand Coulee Dam & Reservoir
Backwater raised water level in
Canada
West Kootenay Power & Light
Co., Ltd.
Additional two feet of storage
on Kootenay Lake
City of Seattle
Ross Dam, Skagit River
West Kootenay Power & Light
Co., Ltd.
Additional two feet of storage
on Kootenay Lake
Creston Reclamation Co., Ltd.
Reclamation of flooded lands in
Duck Lake
State of Washington
Zosel Dam at outlet of Osoyoos
Lake
Rainy Lake Watershed
— Emergency conditions in Rainy
and Namakan Lakes.
Special jurisdiction under
Convention of 1928.
Columbia River
Ontario & Minnesota Pulp
& Paper Co.
Ash Rapids Dam in Lake of the
Woods
Sage Creek
Appropriation of waters
34
Action
Approved. Repair work on existing
timber dam not implemented.
Completed. Recommended new
study after St. Lawrence Seaway
built.
Approved. Only control gates
installed. Dykes and excavation
not implemented. Active board.
Approved. Active board.
Approval granted to reconstruct
dam. Only cofferdam built. Active
board.
Governments approved interim
measures recommended by IJC.
Active Board of Control.
Approval settled outstanding
differences. No board. Initial
approval under Docket 23.
Approved for one year. Active
board.
Approved. Active board.
informal request considered to be
unnecessary application.
Approved. Board established when
Seattle & B.C. reached agreement
in 1967.
Approved until end of the war.
Board active.
Approved. No board.
Approved. Active board.
Completed. Issued and subse-
quently modified Orders specifying
rule curves. Active board.
See Docket 20.
Completed. Led to Columbia
River Treaty.
Approved but not built. Lake of
the Woods Board of Control to
supervise.
Completed. No action by
Governments.
 Year
1948
1949
1950
1951
1952
1954
1955
1956
1959
1961
1 962
Docket
No.
54R
55R
56
57R
58R
59A
60R
61R
62A
63R
64R
65A
66A
67R
68A
69A
70A
71R
72R
73R
74R
75A
76R
77R
Title
Pollution of St. Clair River,
Lake St. Clair and Detroit River
and St. Mary’s River
Pollution of Niagara River
Northern States Power Co.
Number assigned in error
Waterton & Belly Rivers
Further uses and apportionment
of waters
Souris & Red Rivers
Further uses and apportionment
of waters
West Kootenay Power Co., Ltd.
Additional two feet of storage
on Kootenay Lake
Passamaquoddy Tidal Power
Air Pollution in Windsor-Detroit
area from vessels
Creston Reclamation Co., Ltd.
Levels of Duck Lake
St. John River
Water resources of the basin
above Grand Falls
Niagara Falls —— Preservation and
enhancement of their beauty
Libby Dam and Reservoir
Consolidated Mining &
Smelting Co.
Waneta Dam on Pend’Oreille River
Lake Ontario Levels
St. Lawrence Power
Libby Dam and Reservoir
Creston Reclamation Co., Ltd.
Modification of 1950 Order on
Duck Lake
St. Croix River
Use, conservation and regulation
Passamaquoddy Tidal Power
Rainy River and Lake of the
Woods Pollution
Additional Remedial Works above
Niagara Falls
Hepco and Pasny
Remedial Works above Niagara
Falls
Pembina River
Cooperative development of water
resources
Champlain Waterway
Commercial navigation
35
Action
Completed. Surveillance over
water quality until Great Lakes
Water Quality Agreement signed
in 1972.
Completed. Surveillance until
Great Lakes Water Quality
Agreement signed in 1972.
Was dealt with under Docket 41.
Studies completed. IJC divided on
national lines. Only Canadians
reported.
Completed. Board still reports on
its umbrella activities.
Approved for four years. Board
active.
Completed. Government accepted
apportionment of costs of further
studies.
Completed. Surveillance activities
terminated in 1966.
Approved. Board active.
Completed.
Completed and accepted by
Governments. Active Board.
Withdrawn.
Approved. No board.
Completed. Studies concurrent
with Application under Docket 68.
Approved. Very active board.
No decision. Problem solved by
Columbia River Treaty.
Approved. Board active.
Completed. Pollution aspect still
under active surveillance.
Completed.
Completed. Rainy River still
under active surveillance.
Completed. Studies led to applica-
tion under Docket 75.
Approved. Active board.
Completed. Recommendations
not acted upon.
Completed. Negative report.
   
Year
1963
1964
1966
1967
1968
1969
1971
1972
1973
1975
1976
Docket
No.
78A
79A
80A
81R
82R
83R
84A
85R
86R
87A
88A
89A
90A
91R
92R
93A
94R
95R
96R
97A
98R
99R
100A
101 R
102A
Tit/e
Power Authority State 01
New York
Shoal Removal, Niagara Falls
Lake Erie-Niagara River Ice Boom
Vanceboro Dam
Red River Pollution
Great Lakes Levels
Pollution of Lower Great Lakes
Cominco
Two feet additional storage on
Kootenay Lake
Air Pollution
In Detroit-St. Clair River areas
American Falls, Niagara River
Forest City Dam
On St. Croix River
Raisin River
Diversion from St. Lawrence River
Metropolitan Corporation of
Greater Winnipeg
Diversion from Soal Lake of
water for domestic purposes
Creston Valley Wildlife
Management Area
Duck Lake Levels
Skagit River
Environmental consequences of
flooding
Point Roberts
Socio problems of residents
Cominco
Kootenay Lake Storage
Pollution of Upper Great Lakes
Pollution of Great Lakes from
land use activities
St. John River Water Quality
A CCMS project
U.S. Department of State
Emergency Regulation of Lake
Superior
Richelieu-Champlain
Regulation
Air Quality
Toussaint Causeway
Garrison Diversion Project
Flood Control Works,
Richelieu River
36
Action
Approved. Active board.
Approved. Active board.
Approved. Active board.
Completed. Active surveillance.
Completed. Governments ex—
pected to act on recommendations.
Completed. Led to signing of
Great Lakes Water Quality Agree- v
ment in 1972.
Approved for one season. Board
active. }
Completed. Governments yet to
act. General observation along
rest of boundary.
Completed. Governments yet
to act.
Approved. Order void because
applicant did not agree to
conditions.
Approved. Board active.
lJC action deferred at
applicant’s request.
Approved. Active board.
Completed.
Studies still underway.
Withdrawn.
Studies completed. Public
hearings in 1977.
Studies underway.
Completed. Commission to report i
in 1977.
Application in suspense. Dealt
with on interim emergency basis, ;
pending Government’s
confirmation.
Interim report submitted. New
environmental study underway
in 1975.
Studies underway.
Application approved 1976.
Board studies completed. Com-
mission to report in 1977.
Consideration deferred. Awaiting
action under Docket 98.
 Appendix 3
IJC Actual and Anticipated
Expenditures l970-l978
Canadian Secretariat
Great Lakes Regional Office
  
OTTAWA WINDSOR2
Fiscal Year Expenditures Man Years Expenditures Man Years
1970-71 ................................................................... 499,000 11 m “
1971-72 .................................................................... 536,000 11
1972-73 . . . , , . . . . . . . . . , . . . , . , . . . . . . . . . . . . , . , . . . . . . . , . , , . . . , . . . , . . . . . . . 451,000 12 "' 4
1973-74 504,000 14 206,000 8
1974-751 873,500 20 598,500 20
1975-76*I 1,940,000 21 717,000 23
1976—77‘ " 1,384,000 23 1,051,000 23
1977-78' " 1,104,000 24 1,156,000 23
US. Secretariat Great Lakes Regional Office
WASHINGTON WINDSOR3
Fiscal Year Expenditures Man Years Expenditures Man Years
1971 ., . .. . , 128,500 4
1972 ........................................................................... 166,000 5
1973 ......................................................................... 256,500 8 22,000 .4
1974 314,000 9 152,000 2
1975 369,000 9 400,000 4.2
1976‘ 476,000 9 674,200 11
1977‘ ........................................................................ 421,700 9 781,500 10
1978" ....................................................................... 570.400 831,600 10
'Estimated it is not possible to estimate approximate values of the services
"Anticipated
“‘lncluded in Ottawa Secretariat budget
‘This includes payments to the Government of Ontario for one-half the costs
of the work carried out by Ontario in direct support of the Commission‘s Land
Use Activities Reference and the Upper Lakes Pollution Reference. United
States' costs for these studies are borne by the Environmental Protection Ad-
ministration.
2The costs of the Regional Office at Windsor, staffed by Canadian and United
States Public Servants, areshared equally between Canada and the United States
except for capital items (furniture and furnishings) which are paid for and
retained by Canada. Each Country pays and recruits its own officials. The figures
above represent salaries of Canadian professional and support staff and the total
operating costs which are initially paid from Canadian appropriations and then
are shared by the United States equally.
3Differences indicated by Regional Office totals are caused by differing fiscal years
between Canada and the United States.
‘Fiscal Year 1976 was a 15-month Fiscal year covering the period July 1, 1975 to
September 30, 1976. FY 77 begins the new US fiscal year which now begins October 1 and
ends September 30.
Canadian expenditures expressed in Canadian dollars; U.S. expenditures in U.S. dollars.
Canadian expenditures expressed in Canadian dollars; U.S. expenditures in U.S.dollars.
of other Departments which have been provided to the IJC during
the same period, which have run into millions of dollars. Much of
the work performed by Departments for the IJC consists of work
required as well under ongoing Departmental programs.
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IJC Documents I976
IJC Reports to Governments:
Repo
rt t
o Go
ver
nme
nts
on t
he C
oord
inat
ed W
ate
r U
se a
nd C
ontr
ol i
n th
e
Roseau River Basin
Report to Governments on the Further Regulation of the Great Lakes
Fourth Annual Report on Great Lakes Water Quality
IJC Annual Report, 1975 a
First Annual Report on Ontario-Michigan Air Pollution
Board Reports:
Joint Studies for Flow Apportionment, Poplar River Basin in Saskatchewan
and Montana; a Report of the International Souris-Red Rivers Engineering
Board, Poplar River Task Force
International Garrison Diversion Study Board Report to the IJC
Great Lakes Water Quality Reports:
Great Lakes Water Quality; Fourth Annual Report to the IJC by the Great Lakes
Water Quality Board, July 1976
Annual Progress Report of the International Reference Group on Great Lakes
Pollution from Land Use Activities, July 1976
Great Lakes Research Advisory Board Annual Report to the IJC, July 1976
New and Revised Specific Water Quality Objectives Proposed for the 1972
Agreement between the United States and Canada on Great Lakes Water
Quality by the Great Lakes Water Quality Board, September 1976
The Waters of Lake Huron and Lake Superior; Report to the IJC by the Upper
Lakes Reference Group, October 1976
The Feasibility of Remote Tracking of Drogues and other Instruments Drifting
in Coastal Waters; Proceedings of a Workshop held at the IJC Regional Office
in Windsor, Ontario, February 24-25, 1976, Sponsored by the Standing
Committee on Lake Dynamics of the Great Lakes Research Advisory Board
Toxicity to Biota of Metal Forms in Natural Water; Proceedings of a Workshop
in Duluth, Minnesota, October 7-8, 1976, Sponsored by the Standing
Committee on the Scientific Basis for Water Quality Criteria of the Great Lakes
Research Advisory Board, April 1976
Great Lakes Research Advisory Board 1976 Directory of Great Lakes Research
and Related Activities, January, 1976
Proceedings of a Workshop on Public Participation, held in Ann Arbor, Michigan,
June 23-24, 1976, Sponsored by the Standing Committee on Social Sciences,
Economics and Legal Aspects of the Great Lakes Research Advisory Board
CANADIAN SECTION: UNITED STATES SECTION:
151 Slater Street, 8th Floor 1717 H Street, NW, Suite 203
Ottawa, Ontario. K1P 5H3 Washington, 0.6. 20440
REGIONAL OFFICE:
100 Ouellette Avenue, 8th Floor
Windsor, Ontario. N9A 6T3
Telephone 313/963-9041 and
519/256-7821
IJC Reports are available at the Commission offices in Washington and Ottawa. Great Lakes water quality
reports are available at the IJC Great Lakes Regional Office in Windsor, Ontario.
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 Exchange of
Correspondence —— Subject:
Notice and Consultation
 
The previously mentioned documents are published materials. In addition, the
following selectionof documents were issued in 1976 and are reproduced
for the reader’s interest.
COMMISSION
MIXTE INTERNATIONALE
INTERNATIONAL JOINT
COMMISSION
151 SLATER
OTTAWA, ONT.
K1? 5H3
February 13, 1976
The Honourable A.J. MacEachen, P.C., M.P.,
Secretary of State for External Affairs,
L.B. Pearson Building,
Ottawa, Ontario.
K1A OGZ
Dear Mr. MacEachen:
The International Joint Commission has been
considering a number of questions relating to the improvement
of its procedures as well as certain general policy
matters that together would advance the goals of the
Boundary Waters Treaty and the regime established by it
for the benefit of both countries. The Commission believes
it has the responsibility to bring to the attention of
Governments measures which would improve the opportunity
for service to both countries which the Treaty regime and
the Commission provide.
The Commission, therefore, wishes to recommend
to both Governments the constructive possibilities in the
use of prior notice and consultation with respect to
projects along the common frontier that might lead to
serious changes in water uses, water quality and air
quality as well as land use programs that indirectly or
directly might have adverse environmental water—air effects
along the frontier.
While opportunities for informal discussion
betw
een
the
Gove
rnme
nts
no
doub
t a
re
freq
uent
and
prod
ucti
ve,
the Boundary Waters Treaty itself does not provide for
"no
tic
e a
nd
con
sul
tat
ion
“,
as
a f
orm
al
mat
ter
, b
y i
mpo
sin
g
suc
h a
pro
ced
ure
bef
ore
eit
her
cou
ntr
y u
nde
rta
kes
a p
roj
ect
hav
ing
the
pot
ent
ial
eff
ect
s r
efe
rre
d t
o.
of
cou
rse
,
the
re
is
an
imp
lic
it
“no
tic
e a
nd
con
sul
tat
ion
" w
ith
res
pec
t
to
pro
jec
ts
req
uir
ing
an
app
lic
ati
on
und
er
Art
icl
es
III
and
IV
of
the
Tre
aty
bec
aus
e s
uch
an
app
lic
ati
on
eff
ect
ive
ly
becomes notice to the other country, as well as to other
parties and interests, while the public hearings, and
dis
cus
sio
ns
bet
wee
n G
ove
rnm
ent
s a
nd
wit
hin
the
Com
mis
sio
n,
become forums for varieties of consultation. Similarly,
Ref
ere
nce
s u
nde
r A
rti
cle
IX
of
the
Tre
aty
als
o a
mou
nt
to
a k
ind
of
"no
tic
e a
nd
con
sul
tat
ion
" b
etw
een
the
Gov
ern
men
ts,
but
ver
y o
fte
n s
uch
Ref
ere
nce
s r
eac
h t
he
Com
mis
sio
n w
hen
a
pro
jec
t m
ay
alr
ead
y b
e w
ell
und
erw
ay.
Und
er
the
se
lat
ter
conditions, meaningful discussions and studies may take
pla
ce
in
a c
ont
ext
pos
sib
ly
les
s c
ond
uci
ve
to
a s
ati
sfa
cto
ry
con
clu
sio
n
in
the
int
ere
st
of
bot
h c
oun
tri
es
tha
n i
f t
her
e
had
bee
n n
oti
ce
and
con
sul
tat
ion
bef
ore
the
pro
jec
t w
as
planned or undertaken.
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It is quite evident that,although in many respects
the Boundary Waters Treaty was much in advance of its time,
it did not consider this concept with precision or along the
lines now being developed,particularly in recent trans-
frontier pollution agreements proposed in Europe and
elsewhere. Moreover, the Stockholm Principles of 1972
are becoming additional guidelines for the behaviour of
States sharing watersheds or air space along a common
frontier.
It is the opinion of the Commission, therefore,
that in addition to the "notice and consultation" that now
takes place indirectly because of application for Orders
of Approval, and through References, both countries should
accept the principle that projects on either side of the
common frontier having potentially adverse effects on water
uses, water quality and air quality will not be planned or
undertaken without prior notice to and consultation with the
other side.
A further illustration of the objectives of such
a notice and consultation principle may be seen in the
operation of the International Air Pollution Advisory Board
reporting, as it now does, on air pollution problems that
may come to its attention along the common frontier. This
amounts to effective notice of events as they take place
and necessarily leads to consultation between the Parties
when these are drawn to the attention of Governments by the
Commission.
In order to facilitate this procedure generally
and
to prevent
undue
delay
in any
projects,
to
the
dis-
advantage of
the country concerned,
the International
Joint
Commission
would
undertake
to bring
any
information
available
to
it
to
the
attention
of both
Governments
for
the purposes of encouraging consultation.
Such action by
the Commission rests on the assumption that the Commission
has
an
interest
in
encouraging
the
Governments
to
notify
each other and consult with respect to potentially harmful
projects so that matters do not come to the Commission
when projects are already underway, or when either Govern-
ments or public opinion may have prejudged a situation
to the detriment of fair, deliberate and objective solutions.
The Commission is not unaware of the fact that a
country may take the position that its projects are a matter
for its own "sovereign" judgement when these are being
carried out within that country's own jurisdiction.
But
the principle recommended here is certainly as old as the
Trail Smelter Arbitration Case and is now reinforced by
modern agreements and general rules dealing particularly
with
transfrontier pollution
and represented by the
Stockholm Principles.
Hence, while there is a need to
recognize the right of each country to proceed with its
own economic and social development as it sees fit within
its own territory, that need ought to be placed in some
proper relation to obligations under any relevant treaty
and under modern general principles of international law.
The Commission would, therefore, urge both
Governments, already familiar to some degree with "notice
and consultation" as it now applies indirectly to Applications
and References, to adopt this concept on a broader and
more systematic basis through following the practice of
notifying and consulting each other before projects are
planned or undertaken that may be potentially adverse in
their effects on water uses, water quality and air quality
along the common frontier. It will be for the Governments
 to determine the appropriate procedures necessary in
developing such notice and consultation. It may be, how—
ever, that as an experiment, Governments may find it
helpful to use the International Joint Commission as a
source of information and of timing to assist in the
development of such bilateral procedures advocated in this
submission.
The Commission will be glad to discuss this
proposal with the Governments with a view to assisting
in the development of its implementation, assuming the
concept is acceptable and deserving of more detailed
consideration.
A similar letter is being forwarded to the
United States Department of State by the Secretary of
the United States Section of the International Joint
Commission.
Yours sincerely,
Were
DGC:red D.G. Chance,
Secretary.
DEPARTMENT OF EXTERNAL AFFAIRS MINISTERE DES AFFAIRES EXTERIEURES
 
CANADA
OTTAWA, KlA 062.
Mr. D. G. Chance,
Secretary, Canadian Section, July 12,1976.
International Joint Commission,
Suite 850, Burnside Building, UNCLASSIFIED
151 Slater Street,
OTTAWA, Ontario.
Dear Mr. Chance,
Thank you for your letter of February 13 calling to
the attention of Governments the constructive possibilities in
the use of prior notification and consultation with respect to
projects along the common frontier that might lead to serious
Changes in water uses, water quality and air quality.
Both Canada and the United States have accepted the
desirability of prior notification and consultation in our
41
 
   
bilateral relations. In my speeches before the Canadian Institute
for International Affairs on January 23, 1975 at Winnipeg, and
Laval University in Quebec on June8, 1976, I made specific
references to this principle, emphasizing the importance of advance
consultation, and noting its tendency to diminish misunderstandings
on both sides of the international boundary. I stressed that
such consultations are an important element in maintaining healthy
bilateral relations as they provide opportunities for both sides
to ensure that their concerns are given a fair hearing.
The United States Governnwnt shares this position
fully. In his initial speech as United States Ambassador to
Canada, Ambassador Thonms O. Enders fully endorsed this principle.
A specific case in point in which this principle has been applied
involved the St. Mary's Ice Boom. Formal notification was given
by the United States Government to the Government of Canada with
respect to the project, and the Canadian Government in turn requested
consultations. These measures helped assure that sound technical
expertise could be brought to bear in advance of implementation
to ensure that decisions of both Governments were based on fact
and sound judgement.
In addition to the use of the Commission mechanism
over the past half century, bilateral agreements also reflect
the importance both Governments place on the principle of
institutionalizing prior notification and consultation. A recent
example is Article IX(2) of the Great Lakes Water Quality
Agreement which provides that "when a party becomes aware of
a special pollution problem that is of joint concern and requires
an immediate response, it shall notify and consult the other
party forthwith about appropriate remedial action.” Similarly,
the 1975 Agreement relating to the exchange of information on
weather modification provides in Article IV that "each party
agrees to notify and to fully inform the other concerning any
weather modification activities of mutual interest ... every
effort shall be made to provide such notice as far in advance of
such activities as may be possible...” Article V of the same
agreement provides in pertinent part that "the parties agree to
consult, at the request of either party, regarding particular
weather modification activities of mutual interest. Such
consultations shall be initiated promptly on the request of a
party, and in cases of urgency may be undertaken through telephonic
or other rapid means of communication.”
Both the Canadian and United States Governments have
also strongly supported the principle of advance notification and
consultation in international fora. In this regard, and in
addition to the Stockholm principles and recommendations for action
mentioned in your letter, both Nations were strong supporters of
Title E, Principle of Information and Consultation, which was
accepted by the OECD in 1975. The Principle reads in relevant part:
“Countries should refrain from carrying out projects
or activities which might create a significant risk
of transfrontier pollution without first infonning
the countries which are or may be affected and,
except in cases of extreme urgency, providing a
reasonable amount of time in the light of circum-
stances for diligent consultation.”
Likewise, at a January 1974 meeting of the UNEP Working
Group on Shared Natural Resources in Nairobi, representatives of
both Governments supported a draft principle of conduct concerning
timely notification and consultation.
On the bilateral level, representatives of the two
Governments, mindful of the importance of not creating duplic-
ative or excessively burdensome new procedures or regulations,
have met and discussed potential measures for enhancing prior
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notification and consultation. As the Commission is aware, both
federal governments must take into account constitutional and
legal questions insofar as any such measures might affect actions
by provinces, states, other local governments or actions by
private parties. While discussions between governments have
focused on the utility of more formal mechanisms to help ensure
prior notification and co—ordination of environmental assessments on
projects of the federal governments or projects involving federal
licensing, regulation or funding, the Commission should be aware
that on May 18, EPA Administrator Train and Environment Minister
Marchand agreed on the need for more regular exchanges of inform—
ation on projects with potential transboundary impacts. As the
Commission will appreciate, the complexities of developing more
fonnal mechanisms are many, and seriousquestions remain to be
answered as to the practicability of any given system.
In this regard, the (bvernment of Canada wishes to
note the useful role the International Joint (bnmussion has played
in calling to the attention of Governments potential problems along
the common bOLmdary which could call into question the mutual
commitments of governments under the Boundary Waters Treaty.
Indeed, the Commussion would be remiss in its duties if it were
not to draw to the attention of Governments matters of potential
interest to Governments which come to the attention of the
Commissimi in the course of its normal activities. It is clearly
in the longeterm interest of both governments to address potential
problems at an early date, and to call upon the Commission for
assistance on appropriate occasions.
A similar letter is being forwarded to the Cmmnission
by the Department of State.
Yours sincerely,
/ d I '
x ,/ g . L
ﬂ/AM/ ' A’I’fI-ZﬂJié/t
Allan dd inchachen \
/
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January 20, 1976.
The Honourable A.J. MacEachen, P.C., M.P.,
Secretary of State for External Affairs,
L.B. Pearson Building,
Ottawa, Ontario.
K1A 062
Dear Mr. MacEachen:
This is in further reference to the letter of
11 June, 1975, from the United States Chairman of the
Int
ern
ati
ona
l
Joi
nt
Com
mis
sio
n t
o t
he
Uni
ted
Sta
tes
De-
partment of State and the reply thereto of 9 July, 1975,
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relating to the proposed installation and operation of an
ice boom in the St. Marys River by the Government of the
United States.
The Commission is aware that the Governments of
Canada and the United States have since had bi-lateral
discussions on this matter, and the Canadian Section of the
Commission has been advised informally by officials of the
Department of External Affairs that it should not expect to
receive an Application on this matter.
At a meeting in Montreal on 4-5 December last, the
Commission again discussed the question as to whether it
was for the Governments or the Commission to decide if
governmental works in a boundary water, wholly on one side
of the boundary, for the benefit of commerce and navigation,
materially affect the level or flow of the boundary water
on the other side of the boundary. The majority of the
Commissioners concluded that, in the absence of a "special
:
agreement between the Parties", it is the Commission's
responsibility in such cases to decide whether the work
or works affect the level or flow in the other country;
and that the provisions of the second paragraph of Article III
of the Boundary Waters Treaty become applicable only if the
Commission
determines
that
the
works
do
not
"materially"
affect the level or flow.
The majority concluded therefore
that proposals
to construct such works should be submitted
to the Commission for disposition under the terms of Article III
of the Treaty.
The problems raised by this question are not new
and
remain
of
continuing
importance
to the
role
of
the
Commission on questions of jurisdiction.
As the following
quotation from Commissioner Mignault's
Opinion in the Massena-
Weir Case
(Docket
15,
1918)
indicates,
concern within the
Commission for the retention of the right to interpret the
scope of its own jurisdiction is a matter of long standing:
"It may perhaps be further remarked that
those in authority in either of the countries
should not lightly take upon themselves the
responsibility of determining whether a
proposed use, obstruction or diversion of
boundary waters will or will not affect the
level or flow of such waters on the other
side. The High Contracting Parties, in the
absence of a special agreement between them
in respect thereto, have created a tribunal
before which all such questions should be
brought, and it would not be conducive to
that spirit of fairness and of mutual co-
operation with which the Treaty should be
carried out, for one side to determine in an
ex parte manner, and without reference to
t
the other side, questions involving the use,
obstruction or diversion of these boundary
waters now prohibited by the Treaty except
as therein provided."
Indeed, the question of who has the last word in
interpreting a tribunal's jurisdiction is not unique to the
Commission. A legislature creating a court or a quasi-judicial
tribunal usually sets out the scope of its jurisdiction in some
detail as well as the procedures to invoke it. In most legal
systems with which we are familiar, once the legislature
has created the tribunal and set out its powers and its duties,
it then remains for that tribunal to interpret the instru-
ment creating it. If this were not so, the legislature, or
 
the
Government
through
the
Executive
Branch,
could
from
time
to
time
assert
interpretations
concerning
jurisdiction
that
often
would
vary
from
those
views
held
by
the
tribunal
it-
self
and
accordingly
render
its
work
impracticable
and
nugatory.
Of
course,
the
legislature
may
amend
the
legislation
and
change
the
jurisdiction
accordingly
by
such
an
amendment.
In
the
present
instance,
according
to
the
opinion
of
a
majority
of
the
Commission,
this
would
mean
that
a
formal
amendment
of
the
Boundary
Waters
Treaty
by
Canada
and
the
United
States
would
be
required
if
both
Governments
wish
to
interpret
the
Treaty
in
a
particular
way
and
make
that
interpretation
binding
on
the
Commission
for
the
present
and
the
future.
But
until
both
countries
enter
into
such
an amending
process,
and
accordingly
agree
to
add or
change
the
language
of
the
Boundary Waters Treaty,
a majority of the Commission is of
the
opinion
that
there
is no
source
for
interpreting
the
Commission's
jurisdiction other than the Commission
itself.
Under the view of the majority, the Commission
would necessarily
invite the opinions of both Governments
when
questions
of
jurisdiction
and
the
interpretation
of
the Treaty arise
in contentious
cases.
But this invitation
to both Governments
on appropriate occasions,
to give their
views on questions of jurisdiction, is manifestly not
the same as asserting the proposition that the Commission is
bound by the views of either or both Governments —— unless
both Governments have agreed to a given interpretation and
have amended the Treaty accordingly to incorporate that
interpretation.
In the present case, therefore, a majority of the
Commission is of the opinion that it is for the Commission
to decide what the language of Article III, para. 2 means
in relation to structures in aid of "commerce and navigation"
that do not "materially affect" leVels and flows. While
it is evident that both Governments now assert that an
Application is not required under the Article where no
material effects would result from a proposed construction,
a majority of the Commission is of the opinion that it could
not have been the intention of the Treaty, in so important
a question as jurisdiction, to have provided for a uni—
lateral right to interpret the phrase "material", independently
of
the views of the Commission.
To do so would have permitted
unilateral
action
by
one
Government
even
though
the
Boundary
Waters
Treaty
intended
in
Articles
III
and
IV
to prevent
such
action
--
except
by
special
agreement
--
that
might affect
levels
and flows generally through requiring
the approval
of the Commission before any action could be taken by
the
other side.
This is not the only passage in Article III, para. 2,
which may require such an interpretation.
Indeed the last
sentence in para. 2 raises similar problems with respect to
the phrase "ordinary uses of such waters for domestic and
sanitary purposes". Clearly, in the view of the majority of
the Commission, it would not be in accordance with a tribunal's
role, created to prevent disputes between the two countries,
if the tribunal were bound, or either country were bound, by
the interpretation of "ordinary use" as determined by one
country alone.
Finally, it is evident that what gives rise to
the difficulty in this case is the absence of a particular
procedure to determine the 'preliminary question' as to
whether or not there would be any "material" effects from
building the proposed structure. It seems to the majority
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 of the Commission, therefore, that where a term involves a
technical judgment related to the interpretation of Treaty
language, of the kind presently arising out of the proposed
ice boom, and which may become the source of debate and dispute,
the Commission has an obligation to bring the issue to the
attention of both Governments, and invite them to provide
information with respect to the proposed project in order to
determine whether, prima facie, there are any "material"
effects involved in planned construction. It is the view of
the majority of the Commission that to make the Treaty system
work effectively, and to recognize that the Commission must
interpret the scope of its jurisdiction as analyzed above,
the parties cannot define for themselves what does or does
not "materially" affect levels and flows.
At the same time, the Commission should not prejudge
or assert the need for a formal Application under Article III
but rather the majority of the Commission is of the opinion
that the Commission should proceed with a preliminary deter—
mination as to whether there is some possibility that the
structure will or will not be material in its effects.
Under this view, if the Commission is satisfied on this
preliminary issue, with technical evidence submitted by the
government or governments concerned, or the parties at
interest, that essentially there are no material effects
involved in the proposed construction, the Commission would
not then require a party to apply under Article III for the
Commission's approval. If, however, under this view, the
submiSSions by either or both Governments, or others concerned,
indicated that there is a possibility of such effects, and
that these effects are not minimal, the appropriate procedure
would be for the Commission to so find and to state that an
Apglication by the parties under Article III would be in
or er.
In the present case it seems to a majority of the
Commission, therefore, that the integrity of the regime of
the Boundary Waters Treaty would best be served by the Com—
mission meeting with both Governments and having the Governments
provide the Commission with such information as would indicate,
in a preliminary way, the scope and likely effects of the
proposed structure. The Commission has no desire to assert
jurisdiction over structures in aid of commerce and navigation
that are minimal in their consequences for flows, levels, etc.,
but a majority of the Commission is of the opinion that the
Commission cannot let that preliminary question he decided
by Governments unilaterally. To do so would seriously and
adversely affect the Commission's own role on the central
question of its jurisdiction under the Treaty.
Nevertheless, should the parties decide to proceed
by special agreement or otherwise, the Commission wishes to
point out also that if the proposed ice boom in the St. Marys
River should, in fact, materially affect the level or flow
of the boundary waters to the detriment of Canada, the
Commission would not expect to be criticized for not deciding
whether such a result might have materialized. This is a
further reason for having the Commission decide the preliminary
question, in the view of a majority of the Commission.
It must be noted that Commissioners Henry P. Smith III
and Victor L. Smith do not agree with the views of the majority
of the Commissioners. In their judgment, para. 2 of Article III
sets forth an exception to the Commission's jurisdiction over
further uses or obstructions or diversions of boundary waters.
In their view, since the St. Marys ice boom constitutes a
governmental work by the U.S. Government for the benefit of
commerce and navigation which is wholly on the U.S. side of
46
 the
boundary
and
which,
in
the
view
of
the
0.8.
Government,
will
not
materially
affect
the
level
or
flow
of
the
boundary
waters
on
the
other
side,
an
Application
to
the
Commission
is
not required.
Given the nature of the project and the exception
to
the
Commission's
jurisdiction
noted
above,
the
Commissioners
Smith
believe
that
a
proper
basis
for
an
Application
does
not exist.
The
Commissioners
Smith believe
that,
as a matter
of
practice,
consultation
between
Governments
should
take
place
regarding major projects which are exempted
from the
Commission's
jurisdiction.
They
point
out,
however,
that
if,
following consultation,
there are
still matters of difference
between
them,
the
Government
which
feels
injured by
the
unilateral decision of the other may have the matter referred
to the Commission pursuant to Article
IX of the Treaty.
The Commission considers it important, in order to
avoid possible misunderstanding in the future,
that the inter-
pretation and implementation of Article III of the Boundary
Waters Treaty, particularly the second paragraph, be clarified
where possible at an early date.
To this end it now invites
the two Governments to consider the matter and prepare to
present their views to the Commission.
The mid-winter meeting
in Ottawa, commencing February 2, might be an appropriate
time for such discussion.
A similar letter is being sent to the United States
Department of State by the Secretary of the United States
Section of the Commission.
Yours sincerely,
DGC:red D.G. Chance,
Secretary.
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Mr. D.G. Chance, OTTAWA, KlA 062.
Secretary, Canadian Section,
International Joint Commission, July 20, 1976-
Suite 850, Burnside Bldg.,
' 151 Slater Street,
OTTAWA, Ontario.
Dear Mr. Chance,
I am replying further to your letter of January 20
to the Secretary of State for External Affairs concerning
the jurisdiction of the International Joint Commission
under Article III of the 1909 Boundary Waters Treaty with
respect to the construction and operation of an ice boom
by the United States Government in the United States waters
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of the St. Mary's River, and to our interim reply of
January 30, 1976.
Canadian Government authorities have given careful
consideration to the detailed explanation underlying the
conclusion of the majority of the Commission last December
that the Governments should submit the matter of this boom
to the Commission to make a preliminary determination as to
whether there is some possibility that the structure would
have a material transboundary effect.
It is a well established principle of international
law that no state may be subjected to the jurisdiction of
an international organization without its consent. Such
consent is normally found in the instrument or instruments r
establishing the organization, in this case, the Boundary
Waters Treaty. Jurisdiction is not presumed; it must always
be set forth clearly in the constituent instrument. Consistent
with well established principles of construction of agreements,
recognized by the Commission in its opinion in the Rainy River
Improvement Company application (Docket l, 1912), where the
document is reasonably certain and complete, it is in itself
a sufficient manifestation of the intent of the parties to it.
As the Commission states, "...an international commission finds
its authority to act in the treaty creating it or in
supplemental treaties defining its powers, and ...any action
taken by it beyond the terms of the treaty, fairly construed,
would be coram non 'udice and void. It would bind neither
government." (Id., ﬁpinion of the Commission, P. 7.)
The Boundary Waters Treaty is silent on the question
of the Commission's jurisdiction to render a preliminary
determination as described in your letterregarding the need
for an application in any given case. We are unaware of
precedents in the practice’of the Commission, or of other
analogous international organizations, where a preliminary or
special jurisdiction has been assumed to determine whether the
organization in fact had jurisdiction over a particular matter,
in the absence of a specific provision to that effect in its
constituent instrument, or a request or application properly
submitted to it. It is settled, however, that once the
Commission has received an application for an order of
approval, it may determine whether it has jurisdiction to
consider the matter. The Commission's initial docket, previously
cited, turns on such a question.
0n the other hand, the treaty is clear that certain
works enumerated in the second paragraph of Article III are
expressly reserved by the two governments from the jurisdiction
of the Commission. These include "governmental works in
boundary waters for the deepening of channels, the construction
of breakwaters, for the benefit of commerce and navigation,
provided that such works are wholly on its own side of the line
and do not materially affect the level or flow of the boundary
waters on the other...". It should be noted that this reserv-
ation does not depend on an agreement between the parties, as
contemplated in the exception to the first paragraph of the
Article.
This clear and unequivocal reservation of jurisdiction
under Article III arose in part from conservatism prevalent at
the time of conclusion of the treaty regarding the permissible
powers of the new commission mechanism in light of its impact
on important matters which had, until then, remained
exclusively within national jurisdiction. The work of the
Commission over this century has well demonstrated the wisdom
of the conclusion of the treaty and the establishment of the
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Commission.
It has
facilitated even closer bilateral co—
operation over the years
in areas
of mutual
concern and
interest.
Notwithstanding this history and the laudable spirit
which motivated your letter,
it remains axiomatic that the
express provisions
of the treaty
cannot be amended
by the
Commission but only by the governments
themselves
in accordance
with their respective constitutional processes.
It is evident
that both parties
reserved their right
to determine unilaterally whether
a particular governmental
work on one side of the boundary in boundary waters will have
a material transhoundary effect on levels and flow.
Nonetheless,
both governments
have come
to consult upon request with
respect
to works which might raise a question with regard to Article
III's
jurisdictional
threshold on "materiality".
While
there
has yet
emerged no precise definition of this
term, which
in early drafts
of the treaty was
linked
to effects which
would be productive of injury to citizens of the other country,
both governments fully concur in the spirit of Commissioner
Mignault's opinion in the Massena Weir case (Docket 15, 1918)
which you quote in your letter. The Commission's jurisdiction
in that case, was, of course, founded on the application of
a non-governmental entity under Article 111, paragraph 1 of
the Treaty. The Commissioner's intervention was prompted by
the failure of the governments to consult in advance of the
application.
The case of the St. Mary's Ice Boom is distinguishable
in a number of important respects. It involves governmental
works clearly within the contemplation of Article III,
Paragraph 2. There has been no application. Moreover, the
parties have consulted and have carefully studied the possible
effects of the boom in reaching agreement that no material
transboundary impact is indicated. There has been no
unilateral determination of "materiality" of effect in this
case.
In future cases where governmental works are proposed
for the benefit of commerce and navigation, I would expect
that decisions regarding the necessity or desirability of
securing the approval of the Commission will be made only
after notification and, if requested, ensuing bilateral
consultations. This is consistent with the general spirit
of the treaty and the traditional practice of advance
notification and consultation which has been developed by
the two governments. Wherever doubt or disagreement exists
with respect to a particular governmental work for the
benefit of commerce and navigation, I would expect the matter
to be resolved either by making application to the Commission
under Article III or by referring the matter under Article IX
of the treaty. Of course, either government may choose to
make application for such a work, even in the event it is
agreed that the indicated transboundary impact is immaterial
(for example, Docket 100, 1975).
I understand that a letter setting out similar views
is being sent to the United States Section of the CommiSSion
by the United States Department of State.
Yours sincerely,
/~\
1/
’ ‘2» / 0141
4
Acting Under—Secretary
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Text of Canadian Federal
Court Decision on Suit Against
international Joint Commission
 
T-1029-76
BETWEEN:
CLIFFORD BURNELL,
Plaintiff,
- and -
THE INTERNATIONAL JOINT COMMISSION,
Defendant.
REASONS FOR ORDER
The Associate Chief Justice:
In this proceeding, which was begun on March 17, 1976,
by the filing of a statement of claim, the plaintiff seeks
damages arising from the alleged flooding of his property on
Renshaw Island in the St. Lawrence River by the raising of the
water level of the river. The island is said to be located in
the Province of Ontario and between the water control dam at
Long Sault, Ontario, and the Beauharnois power house and Coteau
control dam in the Province of Quebec.
In paragraph 2 of the statement of claim it is
alleged that:
2. The Defendant is an agent of Her Majesty the Queen
in right of Canada, and pursuant to the terms of
the Defendant's enabling legislation and the
International Boundary Waters Treaty it acquired
the right to maintain the water levels in all
navigable channels in the St. Lawrence River
including the channel depths to provide for adequate
navigation through the St. Lawrence Seaway system.
The Defendant controls the level of the water in
the St. Lawrence Seaway system between the port of
Montreal and Lake Erie. The Defendant has manipu—
lated the water levels in the St. Lawrence River
or it allowed others to manipulate the level and it
therefore is in breach of Section H of the
International Boundary Waters Treaty Act, R.S.C.
1970, Chapter 1—20 and the schedule thereto.
and in paragraphs 6, 7, and 8 it is said that:
6. The Plaintiff says and the fact is that the building
and appurtenances thereto were damaged beyond repair
50
 as a result of the flooding on the property herein—
before described and he has lost the enjoyment of
the lands as a direct result of the Defendant's
manipulation of the water levels in the St. Lawrence
River. The Plaintiff says and the fact is that the
Defendant raiSed the water levels in the St. Lawrence
System to enable the ships using the system to carry
more tonnage. When the water levels began to rise
the Plaintiff notified the Defendant of the damage
that was being caused but the Defendant failed to
take any remedial actions to prevent the damage or
to stop the manipulation of the water levels which
were causing the damage.
7. The Plaintiff says and the fact is that his riparian
rights have been damaged as above described as a
direct result of the Defendant's breach of the
provisions of the International Boundary Waters
Treaty Act, R.S.C. 1970, Chapter 1—20 and the schedule
thereto.
8. The Plaintiff says that the Defendant has caused a
continuing nuisance which led directly to the damage
hereinbefore described and which prevents the
Plaintiff from using the demised land for the
purposes intended.
On June 3, 1976, solicitors claiming to act for the
defendant, after accepting service of the statement of claim,
sought and obtained leave to enter a conditional appearance for
the purpose of objecting to the jurisdiction of the Court. Such
an appearance was in fact entered the same day.
On June 22, 1976, the present application was made,
purportedly under Rule 419(1)(a), to dismiss the action on the
ground that the Court does not have jurisdiction to entertain it
against the defendant. Rule 419(1)(a) provides that:
H19. (1) The Court may at any stage of an action
order any pleading or anything in any
pleading to be struck out, with or without
leave to amend, on the ground that
(a) it discloses no reasonable cause of
action or defence, as the case may be
Under Rule 419(2) no evidence is admissible on such an application.
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of which an injured person can pursue an action against the
commission.
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The plaintiff's position, as I understood it, was
thatthe responsibility for the raising of the water level is
that of the commission, that while paragraph 2 of the statement
of claim refers only to section 4 of the Act the Court, under
section 5, has jurisdiction to enforce any right arising under
the Act, that the plaintiff is entitled to amend so as to claim
under section 3, by which the same right is conferred on a property
owner injured in Canada to sue the commission, as a party causing
damage in this country, as is conferred by section 4 on an owner
injured on the United States side, and that the commission is a
person capable of being sued and is the person referred to in
section 5.
The sections to which reference have been made,
together with section 2, read as follows:
2. The treaty relating to the boundary waters and
to questions arising along the boundary between
Canada and the United States made between
His Majesty, King Edward VII, and the United
States, Signed at Washington on the 11th day of
January 1909, and the protocol of the 5th day
of May 1910, in the schedule, are hereby con—
firmed and sanctioned. 1911, c.28, 8.1.
3. The laws of Canada and of the provinces are
hereby amended and altered so as to permit,
authorize and sanction the performance of the
obligations undertaken by His Majesty in and
under the treaty; and so as to sanction, confer
and impose the various rights, duties and
disabilities intended by the treaty to be
conferred or imposed or to exist within Canada.
1911, c.28, 5.2.
H. Any interference with or diversion from their
natural channel of any waters in Canada, which
in their natural channels would flow across the
boundary between Canada and the United States
or into boundary waters (as defined in the
treaty) resulting in any injury on the United
States side of the boundary, gives the same rights
and entitles the injured parties to the same legal
remedies as if such injury took place in that part
of Canada where such diversion of interference
occurs, but this section does not apply to cases
existing on the 11th day of January 1909 or to
cases expressly covered by special agreement
between Her Majesty and the Government of the
Unit
ed S
tate
s.
1911
, c.
28,
8.3.
9
5. The Exchequer Court of Canada has jurisdiction
at the Suit of any injured party or person
claiming under this Act in all cases in which
it is sought to enforce or determine as against
any person any right or obligation arising or
claimed under or by virtue of this Act. 1911,
0.28, 5.4.
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 It appears to me to be clear that as section 4 is
limited to injury on the United States side of the border it can
afford no basis for the present action. On the other hand, it
is not clear that no arguable case could be made out on a cause
of action based on section 3 and failure by the commission to
observe the requirement of the second last paragraph of Article
VIII of the Treatyl. Accordingly, insofar as the matter would
fall to be determined on Rule 419(l)(a), I would strike out
paragraph 2 of the statement of claim as disclosing no reasonable
cause of action but I would leave the rest of the statement
of claim and what liability might be established thereon to the
trial judge to decide after the facts had been explored. I would
also leave it to him to decide, after determining the facts and
the basis of any liability, whether the claim was one that arises
under the Act so as to bring it within the jurisdiction conferred
on this Court by section 5 or is simply one that arises under
the common law of Ontario and is cognizable only in a provincial
court .
This, however, does not conclude the matter for there
is still the objection that the commission is not a person or
party that can be sued in this Court. I doubt very much that
such an objection falls under Rule 419(l)(a). But it appears
to me that if it is sound, if it can be said that there is no
defendant capable of being sued and of defending itself, the
matter can and should be dealt with, under the inherent
jurisdiction of the Court with respect to its own process, to
put an end to a null or invalid proceeding, whether on the Court's
own motion, on the relation of an amimm mudae,or oﬂwrwise
2
See Lazard Brothers & Co. v. Midland Bank.
 
1 In cases involving the elevation of the natural
level of waters on either side of the line as a
result of the construction or maintenance on the
other side of remedial or protective works or dams
or other obstructions in boundary waters or in waters
flowing therefrom or in waters below the boundary in
rivers flowing across the boundary, the Commission
shall require, as a condition of its approval thereof,
that suitable and adequate provision, approved by it,
be made for the protection and indemnity of all
interests on the other side of the line which may be
injured thereby.
2 (1931) 1 K.B. 517
 
  
In that case in the Court of Appeal Scrutton, L.J.
said at page 624:
One of the vital points in this case is whether
there was, in October or November, 1930, any existing
juristic person known as the Banque Industrielle de
Moscou or the Russian equivalent of that name, on
whom a writ or notice of a writ could be served, or
against whom judgment in default of appearance could
be given. I am aware that in Jacques v.}brrison
the Court of Appeal has decided that if a person
injuriously affected by a judgment by default and not
a party to that action desires to set aside the
judgment, he must apply either in the defendant's
name, if he is entitled to use it, or in his own name,
by a summons served both on the plaintiff and the
defendant, to have it set aside. But I am aware of
no case, and counsel could not refer me to one, when
this has been applied to the case of a non-existent
person, or defendant, on whom no summons can be served.
Indeed, in my opinion, if it comes to the knowledge
of the Court that it has entered judgment in default
of appearance against a man who was at the time dead,
or a company which was at the time dissolved, or non-
existent according to the law of its country of origin,
the Court is bound, after hearing the parties
interested, of its own motion to set the judgment aside.
Such a judgment is null and void: see Shmwns v.
Liberal Opinion (non—existent company); Tetlow v. Orela
(plaintiff dead at time of writ); also the observations
of Lord Parker in Daimler Co. v. Continental Tyre and
Rubber Co. (Great Britain), referred to by Viscount
Cave in Russian Commercial and Industrial Bank v.
Comptoir d'Escompte de Mulhouse: " But when the Court in
the course of an action becomes aware that the plaintiff
is incapable of giving any retainer at all,it ought not
to allow the action to proceed."
In the House of Lordssthe principle was stated thus by Lord Wright
at page 296:
I shall deal first with question (2.), which is
most important and is decisive, since it is clear law,
scarcely needing any express authority, that a
judgment must be set aside and declared a nullity, by
the Court in the exercise of its inherent jurisdiction
if and as soon as it appears to the Court that the
person named as the judgment debtor was at all material
times at the date of writ and subsequently non—existent;
such a case is a fortiori than the case which Lord
Parker referred to in Daimler Co. v. Continental Tyre, &c.,
Co. There the directors, being all alien enemies, could
not give a retainer. Lord Parker said: "But when the
Court in the course of an action becomes aware that
the plaintiff is incapable of giving any retainer
at all, it ought not to allow the action to proceed."
In such a case the plaintiff cannot be before the
Court. In the present case if the defendants cannot
be before the Court, because there is in law no such
person, I think by parity of reasoning the Court
must refuse to treat these proceedings as other than
a nullity. English Courts have long since recognized
as juristic persons corporations established by foreign
law in virtue of the fact of their creation and
continuance under and by that law. Such recognition
is said to be by the comity of nations. Thus in
Henriques v. Dutch West India Co. the Dutch company were
permitted to sue in the Kings Bench on evidence being
given "of the proper instruments whereby by the law of
 
3 (1933) A.C. 289
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 Holland they were effectually created a corporation
there." But as the creation depends on the act of
the foreign state which created them, the annulment
of the act of creation by the same power will involve
the dissolution and non—existence of the corporation
in the eyes of English law. The will of the sovereign
authority which created it can also destroy it. English
law will equally recognize the one, as the other, fact.
The present instance is not one of a dead or non-
existent defendant in quite the same sense but it appears to me
that some principle applies where the sole defendant named in
the proceeding is neither a natural person nor a body recognized
by the law as having a legal personality of its own, separate and
distinct from that of its members, nor a body endowed by statute,
whether expressly or impliedly, with capacity to sue or be sued
in its own name.
In Hollinger Bus Lines Limited v. Ontario Labour Relations
Boaraﬁ Roach, J.A. speaking for the Ontario Court of Appeal
discussed the question as follows at page 376:
Although that ground was notcontained in the
particulars furnished, and even though it may not have
been, and likely was not, argued before Spence J.,
this Court shouldtake notice of it pnumioxmmu if this
Court should reach the conclusion after argument that
the defendant is not a suable entity: Society BramiClothes
Ltd. v. Amalgamated Clothing Workers of America et al., (1931)
S.C.R. 321, per Cannon J. at p. 326 (1931) 3 D.L.R. 361.
As Meredith C.J. , pointed out in The Metallic Roofing
Company of Canada v. The Local Union No. 30, Amalgamated Sheet Metal
Workers' International Association et al. (1903), 5 O.L.R. UZM,
affirmed 9 O.L.R. 171: "A corporation or an individual
or individuals were the only entities known to the
common law who could sue or be sued; to these have
been added, by the Judicature Act and rules, two or
more persons claiming or'being liable as partners, who,
if carrying on business in Ontario, may sue and be sued
in the name of the firm of which they were co-partners
at the time of the accruing of the cause of action, and
any person -- that is, a single individual —- whether
residing within or without Ontario, carrying on business
within Ontario in a name or style other than his own
name, who may be sued in such name or style. It is
competent, however, to the legislature 'to give to an
association of individuals which is neither a corporation,
nor a partnership, nor an individual, a capacity for
owning property and acting by agents; and Such capacity,
in the absence of express enactment to the contrary,
involves the necessary correlative of liability to the
extent of such property for the acts and defaults of
such agents:' perFarwell J., whose judgment was approved
and adopted by the House of Lords, in TaffvaheR.w.Co.
v. Amalgamated Society of Railway Servants, (1901) A.C. N26
p. u29 ...."
The defendant is not any one of those entities.
Plainly, it is not an individual. There are individuals
  
“(1952) O.R. 366
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who are members of the Board but the Board itself is a
single entity. Plainly, too, the members of the Board
are not partners or persons carrying on business in a
name other than their own. Neither is the defendant a
corporation. The statute creating it, most significantly,
does not declare it to be a corporation. There are
Boards which are the creatures of the legislature, some
of which, by the statutes creating them, are corporations,
and some of which are not. For example, the Workmen's
Compensation Board, by the statute creating it, is a body
corporate; the Ontario Municipal Board is not.
There are cases in which it has been held that,
notwithstanding the fact that the Act creating a body
did not expressly declare it to be a body corporate,
that body, as a necessary intendment from the enactment ,
creating it, was liable to be sued and had capacity to
sue. Such a case is Bank of Montreal v. Bole, (1931)
l W.W. R. 203, in which it was held that the Liquor Board
of Saskatchewan had capacity to sue or be sued even
though the Act which created it did not expressly declare
it to be a body corporate.
The International Joint Commission consists of six
members established as a commission under the treaty referred to
in the statute. Three of the members are appointed by the
President of the United States and three by the Governor-in-Council.
Under Article VIII of the treaty the commission has jurisdiction
over and the authority to pass upon cases involving the use or
obstruction or diversion of waters with respect to which under
other articles of the treaty the approval of the commission is
required and certain rules and principles to be followed by the
commission are prescribed including that to which reference
has already been made. A majority of the commission is empowered
to render a decision. If the commission is evenly divided,
separate reports are to be made by the commissioners on each
side to their governments and, after consultation and agreement
between the governments, the matter may be referred back to
the commission for decision. It is thus, in my opinion, a body
the functions of which are advisory and quasi—judicial in
character.
Nowhere in the statute or the treaty is it established
as a body corporate. Nowhere in the statute or the treaty is
capacity expressly conferred on it to sue or be sued.
The commission has authority to employ engineers and
clerical assistants but it is not authorized to acquire property
or to execute works. Under the treaty the salaries and expenses
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of
the commission
and of the
secretaries
of
the United
States
and Canadian sections are to be paid by their respective governments
and the joint expenses incurred by it are to be paid
in equal moieties
by the High Contracting Parties.
In my opinion on the statute and
the treaty there is no basis for implying that it was intended by
the High Contracting Parties that the commission should haVe
capacity to sue or be sued in the courts of either country and
there is no foundation for the plaintiff's submission that the
commission has such capacity.
It was not suggested by the counsel for the plaintiff
that the action could be treated as brought against the
commissioners personally or that an amendment should be made
under Rule 1716 to join them as defendants in the place of the
commission, but in any case as the action as brought is against
the commission as an entity and the position taken by counsel
was simply that it was a suable party I do not think the case is
one of mere misnomer of the defendant or that the action can be
regarded as having been in fact intended as an action against
the individual commissioners in their personal capacities or be
treated as having been brought against them. See AmmalPrmmice
1965 at page 245 in relation to mglisthderlS, Rule 6, which
corresponded to Rule 1716 of the rules of this Court. The
result, as I see it, is that for lack of a defendant capable of
being sued there is really no action and that what purport to be
a statement of claim and an action are null and void.
In the course of his argument counsel appearing for
the commission submitted that as an international commission it
was, under international law, immune from suit in the courts of
this country. If so, such immunity might conceivably apply to
protect the commissioners in their personal capacities but, in
view of the conclusion I have reached, it appears to me to be
unnecessary to consider or deal with the submission.
Having concluded that the proceeding should be
treated as null, it appears to me that in order to terminate
it it should be dismissed. But I should not leave the matter
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IJC Decision on Making
lts Records
Available to the Public
Order Respecting the
Immunities of the
lnternational Joint
Commission Under
Canadian Law
without observing that if, as I think, the action was misconceived,
so also were the acceptance of services, the application for
leave to enter a conditional appearance, theentry of such an
appearance and the bringing of a motion under Rule 419(l)(a).
The action will be dismissed without costs.
"A. L. Thurlow"
A.C.J.
o T T A w A,
 
July 9, 1976.
 
Availability of Records
At an Executive meeting of May 11, 1976, the Commission,
after discussion, agreed that in accordance with
paragraph (5) of Rule 11 of its Rules of Procedure, that
unless otherwise decided by the Commission in specific cases,
all records of deliberations, and documents, letters,
memoranda and communications of every natureand kind in the
official records of the Commission, shall become available
for public information after twenty—five years have elapsed
from the date of the record or document in question; the
foregoing decision not to preclude the earlier release
of any such material for public information in accordance
with a decision of the Commission to that effect.
p.c. 1976—1579
23 June, 1976
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HIS EXCELLENCY THF GOVERNOR GENERAL IN COUNCIL,
on the recommendation of the Acting Secretary of State for
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External Affairs, pursuant to section 3 of the Privileges
and Immunities (International Organizations) Act, is
pleased hereby to make the annexed Order respecting
the immunities of the International Joint Commission.
76/462
ORDER RESPECTING THE IMMUNITIES OF THE
INTERNATIONAL JOINT COMMISSION
Short Title
1. This Order may be cited as the International Joint
Commission Immunity Order.
 
Interpretation
2. In this Order, "Organization" means the International
Joint Commission created pursuant to the 1909 Boundary Water
Treaty.
Immunity
3. The Organization shall have in Canada, to such extent
as may be required for the performance of its functions,
immunity from every form of legal process except in so far
as in any particular case it has expressly waived its immunity.
4. Nothing in this Order extends immunity to the
Organization, in respect of judicial proceedings commenced before
the making of this Order.
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 AppendixS
IJC International Boards
Board Appearance
at IJC Executive Reports
Meetings Frequency When
Boards of Control
St. Lawrence River (4)2' Yes Semi— Apr-Oct
Niagara River (2) Yes Semi- Apr-Oct
Lake Superior (1)‘ " Yes Annual Apr
St. Croix River (1) No Annual Apr
Prairie Portage (1) No Annual Apr
Rainy Lake (1)" As Rq Annual Apr
Lake of the Woods (1)'(x) No Annual Apr
Souris River (1) No Annual Apr
St. Mary-Milk Rivers (1) No Annual Apr
Kootenay Lake (2)* No Annual Apr
Columbia River (1) No Annual Apr
Osoyoos River (2) No Annual Apr
Skagit River (1) No Annual Apr
Champlain (1) yy No Annual Apr
Pollution Advisory Boards
St. Croix River Pollution (3) As Rq Semi- Apr-Oct
Rainy River Pollution (2) As Rq Semi- Apr-Oct
Red River Pollution (2) As Rq Semi- Apr-Oct
Air Pollution—Boundary (3) Yes Semi- Apr-Oct
Great Lakes Water Quality Agreement
Great Lakes Water Quality (9) Yes Semi— Apr-Oct
Great Lakes Research Adv. (8) Yes Semi— Apr-Oct
Upper Lakes Pollution (8) Yes Semi- Apr-Oct
Land Use Activities (9) Yes Annual Apr
Working Group on Dredging (7) yyy Yes
Investigative-Engineering Boards
Garrison Study (12) Yes Monthly
Champlain Richelieu (5) Yes Monthly
Great Lakes Levels (3) Yes Semi- Apr-Oct
Roseau River (2) Yes Semi- Apr-Oct
Souris and Red River (3) No Annual Oct
Point Roberts (3) Yes Semi- Apr-Oct
St. John River (3) (xx)
Michigan/Ontario Air Pollution (3) Yes Semi- Apr-Oct
(x) Strictly not an IJC Board since created by Convention and appointed by Governments, (xx) Created by both
Governments but reporting to IJC. (2) Indicates number of Canadian and American Board members. (As Rq.) as required.
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Notes: ' Regulation Data Submitted weekly. " Regulation Data Submitted monthly. yyInactive. yyy Not reporting directly.
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 Appendix 6
Directoryof Commissioners
and Staff Principals l976
CANADIAN SECTION
151 Slater Street, Suite 850
Ottawa,0ntario K1P 5H3
Telephone: 613/992-2945
Commissioners
Maxwell Cohen, Q.C., Chairman
Bernard Beaupré
Keith A. Henry
Staff
J. Lloyd MacCalIum, Q.C., Assistant to the Chairman
and Legal Adviser
David G. Chance, Secretary to the Commission
Murray W. Thompson, Chief Engineer
Murray Clamen, Assistant Chief Engineer
Dan Derousie, Project Officer
Rudy Koop, Research Officer
Walter A. Sargent, Information Officer
D. Thomas Sneddon, Assistant Secretary
UNITED STATES SECTION
1717 H Street, NW, Suite 203
Washington 0.0. 20440
Telephone: 202/296—2142
Commissioners
Henry P. Smith III, Chairman
Charles R. Ross
Victor L. Smith
Staff
John F. Hendrickson, Executive Director and
Environmental Adviser
William A. Bullard, Secretary to the Commission
Stewart H. Fonda, Jr., Engineer Adviser
James G. Chandler, Legal Adviser
Herman Gordon, Public Affairs Adviser
REGIONAL OFFICE
100 Ouellette Avenue, 8th Floor
Windsor, Ontario N9A 6T3
Telephones: 313/963-9041 and 519/256—7821
Kenneth A. Oakley, Director
Kenneth H. Walker, Associate Director
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